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§ 635.123 Determination and docu-
mentation of pay quantities. 

(a) The SHA shall have procedures in 
effect which will provide adequate as-
surance that the quantities of com-
pleted work are determined accurately 
and on a uniform basis throughout the 
State. All such determinations and all 
related source documents upon which 
payment is based shall be made a mat-
ter of record. 

(b) Initial source documents per-
taining to the determination of pay 
quantities are among those records and 
documents which must be retained pur-
suant to 49 CFR part 18.

§ 635.124 Participation in contract 
claim awards and settlements. 

(a) The eligibility for and extent of 
Federal-aid participation up to the 
Federal statutory share in a contract 
claim award made by a State to a Fed-
eral-aid contractor on the basis of an 
arbitration or mediation proceeding, 
administrative board determination, 
court judgment, negotiated settlement, 
or other contract claim settlement 
shall be determined on a case-by-case 
basis. Federal funds will participate to 
the extent that any contract adjust-
ments made are supported, and have a 
basis in terms of the contract and ap-
plicable State law, as fairly construed. 
Further, the basis for the adjustment 
and contractor compensation shall be 
in accord with prevailing principles of 
public contract law. 

(b) The FHWA shall be made aware 
by the SHA of the details of the claim 
at an early stage so that coordination 
of efforts can be satisfactorily accom-
plished. It is expected that SHA’s will 
diligently pursue the satisfactory reso-
lution of claims within a reasonable 
period of time. Claims arising on 
projects handled on Certification Ac-
ceptance projects or on exempt non-
NHS projects should be processed in ac-
cordance with the State’s approved 
Certification Acceptance Plan or Stew-
ardship Plan, as appropriate. 

(c) When requesting Federal partici-
pation, the SHA shall set forth in writ-
ing the legal and contractual basis for 
the claim, together with the cost data 
and other facts supporting the award 
or settlement. Federal-aid participa-
tion in such instances shall be sup-

ported by a SHA audit of the actual 
costs incurred by the contractor unless 
waived by the FHWA as unwarranted. 
Where difficult, complex, or novel legal 
issues appear in the claim, such that 
evaluation of legal controversies is 
critical to consideration of the award 
or settlement, the SHA shall include in 
its submission a legal opinion from its 
counsel setting forth the basis for de-
termining the extent of the liability 
under local law, with a level of detail 
commensurate with the magnitude and 
complexity of the issues involved. 

(d) In those cases where the SHA re-
ceives an adverse decision in an 
amount more than the SHA was able to 
support prior to the decision or settles 
a claim in an amount more than the 
SHA can support, the FHWA will par-
ticipate up to the appropriate Federal 
matching share, to the extent that it 
involves a Federal-aid participating 
portion of the contract, provided that: 

(1) The FHWA was consulted and con-
curred in the proposed course of action; 

(2) All appropriate courses of action 
had been considered; and 

(3) The SHA pursued the case dili-
gently and in a professional manner. 

(e) Federal funds will not participate: 
(1) If it has been determined that 

SHA employees, officers, or agents 
acted with gross negligence, or partici-
pated in intentional acts or omissions, 
fraud, or other acts not consistent with 
usual State practices in project design, 
plan preparation, contract administra-
tion, or other activities which gave rise 
to the claim; 

(2) In such cost items as consequen-
tial or punitive damages, anticipated 
profit, or any award or payment of at-
torney’s fees paid by a State to an op-
posing party in litigation; and 

(3) In tort, inverse condemnation, or 
other claims erroneously styled as 
claims ‘‘under a contract.’’

(f) Payment of interest associated 
with a claim will be eligible for partici-
pation provided that the payment to 
the contractor for interest is allowable 
by State statute or specification and 
the costs are not a result of delays 
caused by dilatory action of the State 
or the contractor. The interest rates 
must not exceed the rate provided for 
by the State statute or specification. 
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