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(2) The State highway agency cer-
tifies either that such patented or pro-
prietary item is essential for synchro-
nization with existing highway facili-
ties, or that no equally suitable alter-
nate exists; or 

(3) Such patented or proprietary item 
is used for research or for a distinctive 
type of construction on relatively 
short sections of road for experimental 
purposes. 

(b) When there is available for pur-
chase more than one nonpatented, non-
proprietary material, semifinished or 
finished article or product that will 
fulfill the requirements for an item of 
work of a project and these available 
materials or products are judged to be 
of satisfactory quality and equally ac-
ceptable on the basis of engineering 
analysis and the anticipated prices for 
the related item(s) of work are esti-
mated to be approximately the same, 
the PS&E for the project shall either 
contain or include by reference the 
specifications for each such material or 
product that is considered acceptable 
for incorporation in the work. If the 
State highway agency wishes to sub-
stitute some other acceptable material 
or product for the material or product 
designated by the successful bidder or 
bid as the lowest alternate, and such 
substitution results in an increase in 
costs, there will not be Federal-aid par-
ticipation in any increase in costs. 

(c) A State highway agency may re-
quire a specific material or product 
when there are other acceptable mate-
rials and products, when such specific 
choice is approved by the Division Ad-
ministrator as being in the public in-
terest. When the Division Administra-
tor’s approval is not obtained, the item 
will be nonparticipating unless bidding 
procedures are used that establish the 
unit price of each acceptable alter-
native. In this case Federal-aid partici-
pation will be based on the lowest price 
so established. 

(d) Appendix A sets forth the FHWA 
requirements regarding (1) the speci-
fication of alternative types of culvert 
pipes, and (2) the number and types of 
such alternatives which must be set 
forth in the specifications for various 
types of drainage installations. 

(e) Reference in specifications and on 
plans to single trade name materials 
will not be approved on Federal-aid 
contracts.

§ 635.413 Warranty clauses. 
The SHA may include warranty pro-

visions in National Highway System 
(NHS) construction contracts in ac-
cordance with the following: 

(a) Warranty provisions shall be for a 
specific construction product or fea-
ture. Items of maintenance not eligible 
for Federal participation shall not be 
covered. 

(b) All warranty requirements and 
subsequent revisions shall be sub-
mitted to the Division Administrator 
for advance approval. 

(c) No warranty requirement shall be 
approved which, in the judgment of the 
Division Administrator, may place an 
undue obligation on the contractor for 
items over which the contractor has no 
control. 

(d) A SHA may follow its own proce-
dures regarding the inclusion of war-
ranty provisions in non-NHS Federal-
aid contracts. 

[60 FR 44274, Aug. 25, 1995]

§ 635.417 Convict produced materials. 
(a) Materials produced after July 1, 

1991, by convict labor may only be in-
corporated in a Federal-aid highway 
construction project if such materials 
have been: 

(1) Produced by convicts who are on 
parole, supervised release, or probation 
from a prison or 

(2) Produced in a qualified prison fa-
cility and the cumulative annual pro-
duction amount of such materials for 
use in Federal-aid highway construc-
tion does not exceed the amount of 
such materials produced in such facil-
ity for use in Federal-aid highway con-
struction during the 12-month period 
ending July 1, 1987. 

(b) Qualified prison facility means any 
prison facility in which convicts, dur-
ing the 12-month period ending July 1, 
1987, produced materials for use in Fed-
eral-aid highway construction projects. 

[53 FR 1923, Jan. 25, 1988, as amended at 58 
FR 38975, July 21, 1993]
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