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(c) The procedures in 23 CFR part 172, 
Administration of Engineering and De-
sign Related Service Contracts, may be 
used as a guide for reviewing proposed 
consultant contracts. 

[50 FR 20345, May 15, 1985, as amended at 60 
FR 34850, July 5, 1995; 65 FR 70311, Nov. 22, 
2000]

§ 645.111 Right-of-way. 

(a) Federal participation may be ap-
proved for the cost of replacement 
right-of-way provided: 

(1) The utility has the right of occu-
pancy in its existing location beause it 
holds the fee, an easement, or another 
real property interest, the damaging or 
taking of which is compensable in emi-
nent domain, or the acquisition is 
made in the interest of project econ-
omy or is necessary to meet the re-
quirements of the highway project, and 

(2) There will be no charge to the 
project for that portion of the utility’s 
existing right-of-way being transferred 
to the TD for highway purposes. 

(b) The utility shall determine and 
make a written valuation of the re-
placement right-of-way that it acquires 
in order to justify amounts paid for 
such right-of-way. This written valu-
ation shall be accomplished prior to 
negotiation for acquisition. 

(c) Acquisition of replacement right-
of-way by the TD on behalf of a utility 
or acquisition of nonoperating real 
property from a utility shall be in ac-
cordance with the Uniform Relocation 
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4601 
et seq.) and applicable right-of-way pro-
cedures in 23 CFR 710.203. 

(d) When the utility has the right-of-
occupancy in its existing location be-
cause it holds the fee, an easement, or 
another real property interest, and it is 
not necessary by reason of the highway 
construction to adjust or replace the 
facilities located thereon, the taking of 
and damage to the utility’s real prop-
erty, including the disposal or removal 
of such facilities, may be considered a 
right-of-way transaction in accordance 
with provisions of the applicable right-
of-way procedures in 23 CFR 710.203. 

[50 FR 20345, May 15, 1985, as amended at 64 
FR 71289, Dec. 21, 1999]

§ 645.113 Agreements and authoriza-
tions. 

(a) On Federal-aid and direct Federal 
projects involving utility relocations, 
the utility and the TD shall agree in 
writing on their separate responsibil-
ities for financing and accomplishing 
the relocation work. When Federal par-
ticipation is requested, the agreement 
shall incorporate this regulation by 
reference and designate the method to 
be used for performing the work (by 
contract or force account) and for de-
veloping relocation costs. The method 
proposed by the utility for developing 
relocation costs must be acceptable to 
both the TD and the FHWA. The pre-
ferred method for the development of 
relocation costs by a utility is on the 
basis of actual direct and related indi-
rect costs accumulated in accordance 
with a work order accounting proce-
dure prescribed by the applicable Fed-
eral or State regulatory body. 

(b) When applicable, the written 
agreement shall specify the terms and 
amounts of any contribution or repay-
ments made or to be made by the util-
ity to the TD in connection with pay-
ments by the TD to the utility under 
the provisions of § 645.107 of this regula-
tion. 

(c) The agreement shall be supported 
by plans, specifications when required, 
and itemized cost estimates of the 
work agreed upon, including appro-
priate credits to the project, and shall 
be sufficiently informative and com-
plete to provide the TD and the FHWA 
with a clear description of the work re-
quired. 

(d) When the relocation involves both 
work to be done at the TD’s expense 
and work to be done at the expense of 
the utility, the written agreement 
shall state the share to be borne by 
each party. 

(e) In the event there are changes in 
the scope of work, extra work or major 
changes in the planned work covered 
by the approved agreement, plans, and 
estimates, Federal participation shall 
be limited to costs covered by a modi-
fication of the agreement, a written 
change, or extra work order approved 
by the TD and the FHWA. 

(f) When proposed utility relocation 
and adjustment work on a project for a 
specific utility company can be clearly 
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defined and the cost can be accurately 
estimated, the FHWA may approve an 
agreement between the TD and the 
utility company for a lump-sum pay-
ment without later confirmation by 
audit of actual costs. 

(g) Except as otherwise provided by 
§ 645.113(h), authorization by the FHWA 
to the STD to proceed with the phys-
ical relocation of a utility’s facilities 
may be given after: 

(1) The utility relocation work, or 
the right-of-way, or physical construc-
tion phase of the highway construction 
work is included in an approved State-
wide transportation improvement pro-
gram, 

(2) The appropriate environmental 
evaluation and public hearing proce-
dures required by 23 CFR part 771, En-
vironmental Impact and Related Pro-
cedures, have been satisfied. 

(3) The FHWA has reviewed and ap-
proved the plans, estimates, and pro-
posed or executed agreements for the 
utility work and is furnished a sched-
ule for accomplishing the work. 

(h) The FHWA may authorize the 
physical relocation of utility facilities 
before the requirements of § 645.113(g)(2) 
are satisfied when the relocation or ad-
justment of utility facilities meets the 
requirements of § 645.107(i) of this regu-
lation. 

(i) Whenever the FHWA has author-
ized right-of-way acquisition under the 
hardship and protective buying provi-
sions of 23 CFR 710.503, the FHWA may 
authorize the physical relocation of 
utility facilities located in whole or in 
part on such right-of-way. 

(j) When all efforts by the TD and 
utility fail to bring about written 
agreement of their separate respon-
sibilities under the provisions of this 
regulation, the STD shall submit its 
proposal and a full report of the cir-
cumstances to the FHWA. Conditional 
authorizations for the relocation work 
to proceed may be given by the FHWA 
to the STD with the understanding 
that Federal funds will not be paid for 
work done by the utility until the STD 
proposal has been approved by the 
FHWA. 

(k) The FHWA will consider for ap-
proval any special procedure under 
State law, or appropriate administra-
tive or judicial order, or under blanket 

master agreements with the utilities, 
that will fully accomplish all of the 
foregoing objectives and accelerate the 
advancement of the construction and 
completion of projects. 

[50 FR 20345, May 15, 1985, as amended at 60 
FR 34850, July 5, 1995; 64 FR 71289, Dec. 21, 
1999; 65 FR 70311, Nov. 22, 2000]

§ 645.115 Construction. 

(a) Part 635, subpart B, of this title, 
Force Account Construction (justifica-
tion required for force account work), 
states that it is cost-effective for cer-
tain utility adjustments to be per-
formed by a utility with its own forces 
and equipment, provided the utility is 
qualified to perform the work in a sat-
isfactory manner. This cost-effective-
ness finding covers minor work on the 
utility’s existing facilities routinely 
performed by the utility with its own 
forces. When the utility is not ade-
quately staffed and equipped to per-
form such work with its own forces and 
equipment at a time convenient to and 
in coordination with the associated 
highway construction, such work may 
be done by: 

(1) A contract awarded by the TD or 
utility to the lowest qualified bidder 
based on appropriate solicitation, 

(2) Inclusion as part of the TD’s high-
way construction contract let by the 
TD as agreed to by the utility, 

(3) An existing continuing contract, 
provided the costs are reasonable, or 

(4) A contract for low-cost incidental 
work, such as tree trimming and the 
like, awarded by the TD or utility 
without competitive bidding, provided 
the costs are reasonable. 

(b) When it has been determined 
under part 635, subpart B, that the 
force account method is not the most 
cost-effective means for accomplishing 
the utility adjustment, such work is to 
be done under competitive bid con-
tracts as described in § 645.115(a) (1) and 
(2) or under an existing continuing con-
tract provided it can be demonstrated 
this is the most cost-effective method. 

(c) Costs for labor, materials, equip-
ment, and other services furnished by 
the utility shall be billed by the utility 
directly to the TD. The special provi-
sions of contracts let by the utility or 
the TD shall be explicit in this respect. 
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