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(f) Prompt and diligent efforts shall 
be made by the State to recover repair 
costs from the legally responsible par-
ties to reduce the project costs particu-
larly where catastrophic damages are 
caused by ships, barge tows, highway 
vehicles, or vehicles with illegal loads 
or where damage is increased by im-
properly controlled objects or events. 

(g) The processing of ER requests 
shall be given prompt attention and 
shall be given priority over non-emer-
gency work. 

(h) ER projects shall be promptly 
constructed. Any project that has not 
advanced to the construction obliga-
tion stage by the end of the second fis-
cal year following the disaster occur-
rence will not be advanced unless suit-
able justification to warrant retention 
is furnished to the FHWA. 

(i) Permanent repair and reconstruc-
tion work, not accomplished as emer-
gency repairs, shall be done by the con-
tract method unless the State Highway 
agency adequately demonstrates that 
some other method is more cost effec-
tive as described in 23 CFR 635.204. 
Emergency repair work may be accom-
plished by the contract, negotiated 
contract or highway agency force ac-
count methods as determined by the 
Highway agency as best suited to pro-
tect the public health and safety. 

(j) ER program funding is only to be 
used to repair highways which have 
been seriously damaged and is not in-
tended to fund heavy maintenance or 
routine emergency repair activities 
which should normally be funded as 
contingency items in the State and 
local road programs. An application for 
ER funds in the range of $700,000 or less 
must be accompanied by a showing as 
to why the damage repair involved is 
considered to be beyond the scope of 
heavy maintenance or routine emer-
gency repair. As a general rule, wide-
spread nominal road damages in this 
range would not be considered to be of 
a significant nature justifying approval 
by the FHWA Division Administrator 
for ER funding. 

[52 FR 21948, June 10, 1987, as amended at 61 
FR 67212, Dec. 20, 1996; 65 FR 25444, May 2, 
2000]

§ 668.107 Federal share payable. 

(a) The Federal share payable on ac-
count of any repair or reconstruction 
provided for by funds made available 
under 23 U.S.C. 125 of this title on ac-
count of any project on a Federal-aid 
highway system, including the Inter-
state System, shall not exceed the Fed-
eral share payable on a project on such 
system as provided in 23 U.S.C. 120; ex-
cept that the Federal share payable for 
eligible emergency repairs to minimize 
damage, protect facilities, or restore 
essential traffic accomplished within 
180 days after the actual occurrence of 
the natural disaster or catastrophic 
failure may amount to 100 percent of 
the costs thereof. 

(b) Total obligations of ER funds in 
any State, excluding the Virgin Is-
lands, Guam, American Samoa or Com-
monwealth of the Northern Mariana Is-
lands, for all projects (including 
projects on both the Federal-aid sys-
tems and those on Federal roads under 
23 CFR part 668, subpart B), resulting 
from a single natural disaster or a sin-
gle catastrophic failure, shall not ex-
ceed $100 million per disaster or cata-
strophic failure. The total obligations 
for ER projects in any fiscal year in 
the Virgin Islands, Guam, American 
Samoa and the Commonwealth of the 
Northern Mariana Islands shall not ex-
ceed $20 million. 

[52 FR 21948, June 10, 1987, as amended at 52 
FR 32540, Aug. 28, 1987; 61 FR 67212, Dec. 20, 
1996; 65 FR 25444, May 2, 2000]

§ 668.109 Eligibility. 

(a) The eligibility of all work is con-
tingent upon approval by the FHWA 
Division Administrator of an applica-
tion for ER and inclusion of the work 
in an approved program of projects. 

(1) Prior FHWA approval or author-
ization is not required for emergency 
repairs and preliminary engineering 
(PE). 

(2) Permanent repairs or restoration 
must have prior FHWA program ap-
proval and authorization, unless done 
as part of the emergency repairs. 

(b) ER funds may participate in: 
(1) Repair to or reconstruction of se-

riously damaged highway elements as 
necessary to restore the facility to pre-
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