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§ 710.305 Environmental analysis. 

The National Environmental Policy 
Act (NEPA) process, as described in 
FHWA’s NEPA regulations in 23 CFR 
part 771, normally must be conducted 
and concluded with a record of decision 
(ROD) or equivalent before Federal 
funds can be placed under agreement 
for acquisition of right-of-way. Where 
applicable, a State also must complete 
Clean Air Act (42 U.S.C. 7401 et seq.) 
project level conformity analysis. In 
areas in which the Clean Air Act con-
formity determination has lapsed, ac-
quiring agencies must coordinate with 
Federal Highway Administration for 
special instructions prior to initiating 
new projects or continuing activity on 
existing projects. At the time of proc-
essing an environmental document, a 
State may request reimbursement of 
costs incurred for early acquisition, 
provided conditions prescribed in 23 
U.S.C. 108(c) and 23 CFR 710.501, are 
satisfied.

§ 710.307 Project agreement. 

As a condition of Federal-aid, the 
STD shall obtain FHWA authorization 
in writing or electronically before pro-
ceeding with any real property acquisi-
tions, including hardship acquisition 
and protective buying (see 23 CFR 
710.503). The STD must prepare a 
project agreement in accordance with 
23 CFR part 630, subpart C. The agree-
ment shall be based on an acceptable 
estimate for the cost of acquisition. On 
projects where the initial project 
agreement was executed after June 9, 
1998, a State may request credit toward 
the non-Federal share, for early acqui-
sitions, donations, or other contribu-
tions applied to the project provided 
conditions in 23 U.S.C. 323 and 23 CFR 
710.501, are satisfied.

§ 710.309 Acquisition. 

The process of acquiring real prop-
erty includes appraisal, appraisal re-
view, establishing just compensation, 
negotiations, administrative and legal 
settlements, and condemnation. The 
State shall conduct acquisition and re-
lated relocation activities in accord-
ance with 49 CFR part 24.

§ 710.311 Construction advertising. 
The State must manage real property 

acquired for a project until it is re-
quired for construction. Clearance of 
improvements can be scheduled during 
the acquisition phase of the project 
using sale/removal agreements, sepa-
rate demolition contracts, or be in-
cluded as a work item in the construc-
tion contract. On Interstate projects, 
prior to advertising for construction, 
the State shall develop ROW avail-
ability statements and certifications 
related to project acquisitions as re-
quired by 23 CFR 635.309. For non-Inter-
state projects, the oversight agreement 
must specify responsibility for the re-
view and approval of the ROW avail-
ability statements and certifications. 
Generally, for non-NHS projects, the 
State has full responsibility for deter-
mining that right-of-way is available 
for construction.

Subpart D—Real Property 
Management

§ 710.401 General. 
This subpart describes the acquiring 

agency’s responsibilities to control the 
use of real property required for a 
project in which Federal funds partici-
pated in any phase of the project. Prior 
to allowing any change in access con-
trol or other use or occupancy of ac-
quired property along the Interstate, 
the STD shall secure an approval from 
the FHWA for such change or use. The 
STD shall specify in the State’s ROW 
operations manual, procedures for the 
rental, leasing, maintenance, and dis-
posal of real property acquired with 
title 23 of the United States Code 
funds. The State shall assure that local 
agencies follow the State’s approved 
procedures, or the local agencies own 
procedures if approved for use by the 
STD.

§ 710.403 Management. 
(a) The STD must assure that all real 

property within the boundaries of a 
federally-aided facility is devoted ex-
clusively to the purposes of that facil-
ity and is preserved free of all other 
public or private alternative uses, un-
less such alternative uses are per-
mitted by Federal regulation or the 
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FHWA. An alternative use must be 
consistent with the continued oper-
ation, maintenance, and safety of the 
facility, and such use shall not result 
in the exposure of the facility’s users 
or others to hazards. 

(b) The STD shall specify procedures 
in the State manual for determining 
when a real property interest is no 
longer needed. These procedures must 
provide for coordination among rel-
evant STD organizational units, in-
cluding maintenance, safety, design, 
planning, right-of-way, environment, 
access management, and traffic oper-
ations. 

(c) The STD shall evaluate the envi-
ronmental effects of disposal and leas-
ing actions requiring FHWA approval 
as provided in 23 CFR part 771. 

(d) Acquiring agencies shall charge 
current fair market value or rent for 
the use or disposal of real property in-
terests, including access control, if 
those real property interests were ob-
tained with title 23 of the United 
States Code funding, except as provided 
in paragraphs (d) (1) through (5) of this 
section. Since property no longer need-
ed for a project was acquired with pub-
lic funding, the principle guiding dis-
posal would normally be to sell the 
property at fair market value and use 
the funds for transportation purposes. 
The term fair market value as used for 
acquisition and disposal purposes is as 
defined by State statute and/or State 
court decisions. Exceptions to the gen-
eral requirement for charging fair mar-
ket value may be approved in the fol-
lowing situations: 

(1) With FHWA approval, when the 
STD clearly shows that an exception is 
in the overall public interest for social, 
environmental, or economic purposes; 
nonproprietary governmental use; or 
uses under 23 U.S.C. 142(f), Public 
Transportation. The STD manual may 
include criteria for evaluating dis-
posals at less than fair market value. 
Disposal for public purposes may also 
be at fair market value. The STD shall 
submit requests for such exceptions to 
the FHWA in writing. 

(2) Use by public utilities in accord-
ance with 23 CFR part 645. 

(3) Use by Railroads in accordance 
with 23 CFR part 646. 

(4) Use for Bikeways and pedestrian 
walkways in accordance with 23 CFR 
part 652. 

(5) Use for transportation projects el-
igible for assistance under title 23 of 
the United States Code. 

(e) The Federal share of net income 
from the sale or lease of excess real 
property shall be used by the STD for 
activities eligible for funding under 
title 23 of the United States Code. 
Where project income derived from the 
sale or lease of excess property is used 
for subsequent title 23 projects, use of 
the income does not create a Federal-
aid project. 

(f) No FHWA approval is required for 
disposal of property which is located 
outside of the limits of the right-of-
way if Federal funds did not partici-
pate in the acquisition cost of the prop-
erty. 

(g) Highway facilities in which Fed-
eral funds participated in either the 
right-of-way or construction may be 
relinquished to another governmental 
agency for continued highway use 
under the provisions of 23 CFR 620, sub-
part B.

§ 710.405 Air rights on the Interstate. 
(a) The FHWA policies relating to 

management of airspace on the Inter-
state for non-highway purposes are in-
cluded in this section. Although this 
section deals specifically with approval 
actions on the Interstate, any use of 
airspace contemplated by a STD must 
assure that such occupancy, use, or 
reservation is in the public interest 
and does not impair the highway or 
interfere with the free and safe flow of 
traffic as provided in 23 CFR 1.23. 

(1) This subpart applies to Interstate 
facilities which received title 23 of the 
United States Code assistance in any 
way. 

(2) This subpart does not apply to the 
following: 

(i) Non-Interstate highways. 
(ii) Railroads and public utilities 

which cross or otherwise occupy Fed-
eral-aid highway right-of-way. 

(iii) Relocations of railroads or utili-
ties for which reimbursement is 
claimed under 23 CFR part 140, sub-
parts E and H. 

(iv) Bikeways and pedestrian walk-
ways as covered in 23 CFR part 652. 
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