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§ 710.505 Real property donations. 

(a) Donations of property being ac-
quired. A non-governmental owner 
whose real property is required for a 
Federal-aid project may donate the 
property to the STD. Prior to accept-
ing the property, the owner must be in-
formed by the agency of his/her right 
to receive just compensation for the 
property. The owner shall also be in-
formed of his/her right to an appraisal 
of the property by a qualified ap-
praiser, unless the STD determines 
that an appraisal is unnecessary be-
cause the valuation problem is uncom-
plicated and the fair market value is 
estimated at no more than $2500, or the 
State appraisal waiver limit approved 
by the FHWA, whichever is greater. All 
donations of property received prior to 
the approval of the NEPA document 
must meet environmental require-
ments as specified in 23 U.S.C. 323(d). 

(b) Credit for donations. Donations of 
real property may be credited to the 
State’s matching share of the project. 
Credit to the State’s matching share 
for donated property shall be based on 
fair market value established on the 
earlier of the following: either the date 
on which the donation becomes effec-
tive, or the date on which equitable 
title to the property vests in the State. 
The fair market value shall not include 
increases or decreases in value caused 
by the project. Donations may be made 
at anytime during the development of 
a project. The STD shall develop suffi-
cient documentation to indicate com-
pliance with paragraph (a) of this sec-
tion and to support the amount of cred-
it applied. The total credit cannot ex-
ceed the State’s pro-rata share under 
the project agreement to which it is 
applied. 

(c) Donations and conveyances in ex-
change for construction features or serv-
ices. A property owner may donate 
property in exchange for construction 
features or services. The value of the 
donation is limited to the fair market 
value of property donated less the cost 
of the construction features or serv-
ices. If the value of the donated prop-
erty exceeds the cost of the construc-
tion features or services, the difference 
may be eligible for a credit to the 
State’s share of project costs.

§ 710.507 State and local contributions. 

(a) General. Real property owned by 
State and local governments incor-
porated within a federally funded 
project can be used as a credit toward 
the State matching share of total 
project cost. A credit cannot exceed 
the State’s matching share required by 
the project agreement. 

(b) Effective date. Credits can be ap-
plied to projects where the initial 
project agreement is executed after 
June 9, 1998. 

(c) Exemptions. Credits are not avail-
able for lands acquired with any form 
of Federal financial assistance, or for 
lands already incorporated and used for 
transportation purposes. 

(d) State contributions. Real property 
acquired with State funds and required 
for federally-assisted projects may sup-
port a credit toward the non-Federal 
share of project costs. The STD must 
prepare documentation supporting all 
credits including: 

(1) A certification that the acquisi-
tion satisfied the conditions in 23 CFR 
710.501(b); and 

(2) Justification of the value of credit 
applied. Acquisition costs incurred by 
the State to acquire title can be used 
as justification for the value of the real 
property. 

(e) Credit for local government con-
tributions. A contribution by a unit of 
local government of real property 
which is offered for credit, in connec-
tion with a project eligible for assist-
ance under this title, shall be credited 
against the State share of the project 
at fair market value of the real prop-
erty. Property may also be presented 
for project use with the understanding 
that no credit for its use is sought. The 
STD shall assure that the acquisition 
satisfied the conditions in 23 CFR 
710.501(b), and that documentation jus-
tifies the amount of the credit.

§ 710.509 Functional replacement of 
real property in public ownership. 

(a) General. When publicly owned real 
property, including land and/or facili-
ties, is to be acquired for a Federal-aid 
highway project, in lieu of paying the 
fair market value for the real property, 
the State may provide compensation 
by functionally replacing the publicly 

VerDate Apr<24>2002 13:17 May 13, 2002 Jkt 197073 PO 00000 Frm 00344 Fmt 8010 Sfmt 8010 Y:\SGML\197073T.XXX pfrm13 PsN: 197073T



345

Federal Highway Administration, DOT § 710.511

owned real property with another facil-
ity which will provide equivalent util-
ity. 

(b) Federal participation. Federal-aid 
funds may participate in functional re-
placement costs only if: 

(1) Functional replacement is per-
mitted under State law and the STD 
elects to provide it. 

(2) The property in question is in 
public ownership and use. 

(3) The replacement facility will be 
in public ownership and will continue 
the public use function of the acquired 
facility. 

(4) The State has informed the agen-
cy owning the property of its right to 
an estimate of just compensation based 
on an appraisal of fair market value 
and of the option to choose either just 
compensation or functional replace-
ment. 

(5) The FHWA concurs in the STD de-
termination that functional replace-
ment is in the public interest. 

(6) The real property is not owned by 
a utility or railroad. 

(c) Federal land transfers. Use of this 
section for functional replacement of 
real property in Federal ownership 
shall be in accordance with Federal 
land transfer provisions in subpart F of 
this part. 

(d) Limits upon participation. Federal-
aid participation in the costs of func-
tional replacement are limited to costs 
which are actually incurred in the re-
placement of the acquired land and/or 
facility and are: 

(1) Costs for facilities which do not 
represent increases in capacity or bet-
terments, except for those necessary to 
replace utilities, to meet legal, regu-
latory, or similar requirements, or to 
meet reasonable prevailing standards; 
and 

(2) Costs for land to provide a site for 
the replacement facility. 

(e) Procedures. When a State deter-
mines that payments providing for 
functional replacement of public facili-
ties are allowable under State law, the 
State will incorporate within the 
State’s ROW operating manual full 
procedures covering review and over-
sight that will be applied to such cases.

§ 710.511 Transportation enhance-
ments. 

(a) General. Section 133(b) (8) of title 
23 of the United States Code authorizes 
the expenditure of surface transpor-
tation funds for transportation en-
hancement activities (TEA). Transpor-
tation enhancement activities which 
involve the acquisition, management, 
and disposition of real property, and 
the relocation of families, individuals, 
and businesses, are governed by the 
general requirements of the Federal-
aid program found in titles 23 and 49 of 
the Code of Federal Regulations (CFR), 
except as specified in paragraph (b)(3) 
of this section. 

(b) Requirements. (1) Displacements 
for TEA are subject to the Uniform 
Act. 

(2) Acquisitions for TEA are subject 
to the Uniform Act except as provided 
in paragraphs (b)(3), (b)(4), and (b)(5) of 
this section. 

(3) Entities acquiring real property 
for TEA who lack the power of eminent 
domain may comply with the Uniform 
Act by meeting the limited require-
ments under 49 CFR 24.101(a)(2). 

(4) The requirements of the Uniform 
Act do not apply when real property 
acquired for a TEA was purchased from 
a third party by a qualified conserva-
tion organization, and— 

(i) The conservation organization is 
not acting on behalf of the agency re-
ceiving TEA or other Federal-aid 
funds, and 

(ii) There was no Federal approval of 
property acquisition prior to the in-
volvement of the conservation organi-
zation. [‘‘Federal approval of property 
acquisition’’ means the date of the ap-
proval of the environmental document 
or project authorization/agreement, 
whichever is earlier. ‘‘Involvement of 
the conservation organization’’ means 
the date the organization makes a le-
gally binding offer to acquire a real 
property interest, including an option 
to purchase, in the property.] 

(5) When a qualified conservation or-
ganization acquires real property for a 
project receiving Federal-aid highway 
funds on behalf of an agency with emi-
nent domain authority, the require-
ments of the Uniform Act apply as if 
the agency had acquired the property 
itself. 
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