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1 DOT Order 5660.1A is available for inspec-
tion and copying from FHWA headquarters 
and field offices as prescribed at 49 CFR part 
7.

the Federal Guidance for the Establish-
ment, Use and Operation of Mitigation 
Banks (60 FR 58605, November 28, 1995), 
i.e., the designated area (e.g., water-
shed, county) wherein a bank can be 
expected to provide appropriate com-
pensation for impacts to wetlands and/
or other aquatic or natural habitat re-
sources. 

Wetland or habitat enhancement means 
activities conducted in existing wet-
lands or other natural habitat to 
achieve specific management objec-
tives or provide conditions which pre-
viously did not exist, and which in-
crease one or more ecosystem func-
tions. Enhancement may involve trade-
offs between the resource structure, 
function, and values; a positive change 
in one may result in negative effects to 
other functions. Examples of activities 
which may be carried out to enhance 
wetlands or natural habitats include, 
but are not limited to, alteration of hy-
drologic regime, vegetation manage-
ment, erosion control, fencing, inte-
grated pest management and control, 
and fertilization. 

Wetland or habitat establishment period 
means a period of time agreed to by the 
FHWA, State DOT, and U.S. Army 
Corps of Engineers, as necessary to es-
tablish wetland or natural habitat 
functional capacity in a compensatory 
mitigation project sufficient to com-
pensate wetlands or habitat losses due 
to impacts of Federal-aid highway 
projects. The establishment period may 
vary depending on the specific wetland 
or habitat type being developed. 

Wetland or habitat functional capacity 
means the ability of a wetland or nat-
ural habitat to perform natural func-
tions, such as provide wildlife habitat, 
support biodiversity, store surface 
water, or perform biogeochemical 
transformations, as determined by sci-
entific functional assessment. Natural 
functions of wetlands include, but are 
not limited to, those listed by the U.S. 
Army Corps of Engineers at 33 CFR 
320.4(b)(2)(i) through (viii). 

Wetland or habitat preservation means 
the protection of ecologically impor-
tant wetlands, other aquatic resources, 
or other natural habitats in perpetuity 
through the implementation of appro-
priate legal and physical mechanisms. 
Preservation of wetlands for compen-

satory mitigation purposes may in-
clude protection of upland areas adja-
cent to wetlands as necessary to ensure 
protection and/or enhancement of the 
aquatic ecosystem. 

Wetland or habitat restoration means 
the reestablishment of wetlands or nat-
ural habitats on a site where they for-
merly existed or exist in a substan-
tially degraded state. 

Wetland or wetlands means those 
areas that are inundated or saturated 
by surface or ground water at a fre-
quency and duration to support, and 
that under normal circumstances do 
support, a prevalence of vegetation 
typically adapted for life in saturated 
soil conditions. Wetlands generally in-
clude swamps, marshes, bogs and simi-
lar areas. 

Wetlands or habitat mitigation credit 
means a unit of wetlands or habitat 
mitigation, defined either by area or a 
measure of functional capacity through 
application of scientific functional as-
sessment. With respect to mitigation 
banks, this definition means the same 
as that in the Federal Guidance for the 
Establishment, Use, and Operation of 
Mitigation Banks.

§ 777.3 Background. 
(a) Executive Order 11990 (42 FR 26961, 

3 CFR, 1977 Comp., p. 121) Protection of 
Wetlands, and DOT Order 5660.1A,1 
Preservation of the Nation’s Wetlands, 
emphasize the important functions and 
values inherent in the Nation’s wet-
lands. Federal agencies are directed to 
avoid new construction in wetlands un-
less the head of the agency determines 
that:

(1) There is no practicable alter-
native to such construction, and 

(2) The proposed action includes all 
practicable measures to minimize 
harm to wetlands which may result 
from such use. 

(b) Sections 103 and 133 of title 23, 
U.S. Code, identify additional ap-
proaches for mitigation and manage-
ment of impacts to wetlands and nat-
ural habitats which result from 
projects funded pursuant to title 23, 
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U.S. Code, as eligible for participation 
with title 23, U.S. Code, funds. 

(c) 33 CFR parts 320 through 330, Reg-
ulatory Program, U.S. Army Corps of 
Engineers; Section 404, Clean Water 
Act and 40 CFR part 230, Section 
404(b)(1) Guidelines for the Specifica-
tion of Disposal Sites for Dredged or 
Fill Material, establish requirements 
for the permitting of discharge of 
dredge or fill material in wetlands and 
other waters of the United States. 

(d) Federal Guidance for the Estab-
lishment, Use, and Operation of Mitiga-
tion Banks presents guidance for the 
use of ecological mitigation banks as 
compensatory mitigation in the Sec-
tion 404 Regulatory Program for un-
avoidable impacts to wetlands and 
other aquatic resources. 

(e) Interagency Cooperation—Endan-
gered Species Act of 1973, as amended 
(50 CFR part 402), presents regulations 
establishing interagency consultation 
procedures relative to impacts to spe-
cies listed under the authority of the 
Act and their habitats as required by 
Section 7, Interagency Coordination, of 
the Endangered Species Act of 1973 (16 
U.S.C. 1536).

§ 777.5 Federal participation. 
(a) Those measures which the FHWA 

and a State DOT find appropriate and 
necessary to mitigate adverse environ-
mental impacts to wetlands and nat-
ural habitats are eligible for Federal 
participation where the impacts are 
the result of projects funded pursuant 
to title 23, U.S. Code. The justification 
for the cost of proposed mitigation 
measures should be considered in the 
same context as any other public ex-
penditure; that is, the proposed mitiga-
tion represents a reasonable public ex-
penditure when weighed against other 
social, economic, and environmental 
values, and the benefit realized is com-
mensurate with the proposed expendi-
ture. Mitigation measures shall give 
like consideration to traffic needs, 
safety, durability, and economy of 
maintenance of the highway. 

(b) It is FHWA policy to permit, con-
sistent with the limits set forth in this 
part, the expenditure of title 23, U.S. 
Code, funds for activities required for 
the planning, design, construction, 
monitoring, and establishment of wet-

lands and natural habitat mitigation 
projects, and acquisition of land or in-
terests therein.

§ 777.7 Evaluation of impacts. 
(a) The reasonableness of the public 

expenditure and extent of Federal par-
ticipation with title 23, U.S. Code, 
funds shall be directly related to: 

(1) The importance of the impacted 
wetlands and natural habitats; 

(2) The extent of highway impacts on 
the wetlands and natural habitats, as 
determined through an appropriate, 
interdisciplinary, impact assessment; 
and 

(3) Actions necessary to comply with 
the Clean Water Act, Section 404, the 
Endangered Species Act of 1973, and 
other relevant Federal statutes. 

(b) Evaluation of the importance of 
the impacted wetlands and natural 
habitats shall consider: 

(1) Wetland and natural habitat func-
tional capacity; 

(2) Relative importance of these func-
tions to the total wetland or natural 
habitat resource of the area; 

(3) Other factors such as uniqueness, 
esthetics, or cultural values; and 

(4) Input from the appropriate re-
source management agencies through 
interagency coordination. 

(c) A determination of the highway 
impact should focus on both the short-
and long-term affects of the project on 
wetland or natural habitat functional 
capacity, consistent with 40 CFR part 
1500, 40 CFR 1502.16, 33 CFR 320.4, and 
the FHWA’s environmental compliance 
regulations, found at 23 CFR part 771.

§ 777.9 Mitigation of impacts. 
(a) Actions eligible for Federal fund-

ing. There are a number of actions that 
can be taken to minimize the impact of 
highway projects on wetlands or nat-
ural habitats. The following actions 
qualify for Federal-aid highway fund-
ing: 

(1) Avoidance and minimization of 
impacts to wetlands or natural habi-
tats through realignment and special 
design, construction features, or other 
measures. 

(2) Compensatory mitigation alter-
natives, either inside or outside of the 
right-of-way. This includes, but is not 
limited to, such measures as on-site 
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