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thereafter, the refunding obligation ex-
ception to the definition of the term 
‘‘private activity bond’’ only applies to 
the extent that the aggregate amount 
of the refunding obligation does not ex-
ceed the outstanding principal amount 
of the prior issue. Thus, the additional 
obligations issued to provide for a rea-
sonably required reserve or replace-
ment fund are private activity bonds. 

Q–17: What is a ‘‘student loan bond’’? 
A–17: The term ‘‘student loan bond’’ 

means an obligation that is issued as 
part of an issue all or a major portion 
of the proceeds of which are to be used 
directly or indirectly to finance loans 
to individuals for educational expenses. 
For purposes of this A–17, the use of 
more than 25 percent of the proceeds of 
an issue of obligations to finance loans 
to individuals for educational expenses 
will constitute the use of a major por-
tion of such proceeds in such manner.

(Secs. 103(n) and 7805 of the Internal Revenue 
Code of 1954 (98 Stat. 916, 26 U.S.C.103(n); 68A 
Stat. 917, 26 U.S.C. 7805)) 

[T.D. 7981, 49 FR 39316, Oct. 5, 1984]

§ 1.103(n)–3T Private activity bond 
limit (temporary). 

Q–1: What is the ‘‘State ceiling’’? 
A–1: In general, the State ceiling ap-

plicable to each State and the District 
of Columbia for any calendar year prior 
to 1987 shall be the greater of $200 mil-
lion or an amount equal to $150 multi-
plied by the State’s (or the District of 
Columbia’s) population. In the case of 
any territory or possession of the 
United States, the State ceiling for any 
calendar year prior to 1987 shall be an 
amount equal to $150 multiplied by the 
population of such territory or posses-
sion. In the case of calendar years after 
1986, the two preceding sentences shall 
be applied by substituting ‘‘$100’’ for 
‘‘$150.’’ In the case of any State that 
had an excess bond amount for 1983, the 
State ceiling for calendar year 1984 
shall be the sum of the State ceiling 
determined under the general rule plus 
50 percent of the excess bond amount 
for 1983. The excess bond amount for 
1983 is the excess (if any) of (i) the ag-
gregate amount of private activity 
bonds issued by issuing authorities in 
such State during the first 9 months of 
calendar year 1983 multiplied by 4⁄3, 

over (ii) the State ceiling determined 
under the general rule for 1984. For 
purposes of determining the State ceil-
ing amount applicable to any any 
State for calendar year 1984, an issuer 
may rely upon the State ceiling 
amount published by the Treasury De-
partment for such calender year. How-
ever, an issuer may compute a different 
excess bond amount for 1983 where the 
issuer or the State in which the issuer 
is located has made a more accurate 
determination of the amount of private 
activity bonds issued by issuing au-
thorities in the issuer’s State during 
1983. See A–7 of this § 1.103(n)–3T for 
rules regarding a State containing con-
stitutional home rule cities. 

Q–2: What is the private activity 
bond limit for a State agency? 

A–2: Under section 103(n)(2) the pri-
vate activity bond limit for any agency 
of the State authorized to issue private 
activity bonds for any calendar year 
shall be 50 percent of the State ceiling 
for such year unless the State provides 
for a different allocation. For this pur-
pose, the State is considered an agen-
cy. See, however, A–17 of this § 1.103(n)–
3T with respect to the penalty for fail-
ure to comply with the requirements of 
section 631(a)(3) of the Tax Reform Act 
of 1984. 

Q–3: How is private activity bond 
limit determined where a State has 
more than one agency? 

A–3: If any State has more than one 
agency (including the State) author-
ized to issue private activity bonds, all 
such agencies shall be treated as a sin-
gle agency for purposes of determining 
the aggregate private activity bond 
limit available for all such agencies. 
Each of the State agencies is treated as 
having jurisdiction over the entire 
State. Therefore, under A–8 of this 
§ 1.103(n)–3T the aggregate private ac-
tivity bond limit for all the State agen-
cies is allocated to the State since it 
possesses the broadest sovereign pow-
ers of any of the State agencies. Each 
other State agency’s private activity 
bond limit is zero until it is assigned 
part of the private activity bond limit 
of another governmental unit pursuant 
to these regulations. 

Q–4: What is a State agency? 
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A–4: A State agency is an agency au-
thorized by a State to issue private ac-
tivity bonds on behalf of the State. In 
addition, a special purpose govern-
mental unit that derives its sovereign 
powers from the State and may exer-
cise its sovereign powers throughout 
the State is a State agency. See A–5 of 
this § 1.103(n)–3T for the definition of 
the term ‘‘special purpose govern-
mental unit.’’ The term ‘‘State agen-
cy’’ does not include issuing authori-
ties empowered by a State at the re-
quest of another governmental unit 
within the State to issue private activ-
ity bonds to provide facilities within 
the jurisdiction of such other govern-
mental unit. For example, if County O 
requests the legislature of State P to 
create an issuing authority empowered 
to issue obligations to provide pollu-
tion control facilities in County O, the 
authority is not a State agency. 

Examples. The following examples il-
lustrate the provisions of A–3 and A–4 
of this § 1.103(n)–3T:

Example (1). For 1987 State Q has a State 
ceiling of $200 million. Neither the Governor 
nor the legislature of State Q has provided a 
formula for allocating the State ceiling dif-
ferent from that provided by section 103(n) 
(2) and (3). State Q has authorized the fol-
lowing State agencies to issue private activ-
ity bonds on its behalf: Authority M, Author-
ity N, and Authority O. The aggregate pri-
vate activity bond limit available for State 
agencies of State Q is $100 million. As of Jan-
uary 1, 1987, none of this aggregate private 
activity bond limit has been assigned to any 
of Authorities M, N, or O. On January 1, 1987, 
Authority M issues $25 million of private ac-
tivity bonds. During 1987, the duly author-
ized official designated by State Q to allo-
cate the aggregate private activity bond 
limit among the three authorities does not 
allocate any of the State’s private activity 
bond limit to Authority M. The January 1, 
1987, issue does not meet the requirements of 
section 103(n) since Authority M has no pri-
vate activity bond limit for 1987.

Example (2). Under the laws of State U, 
only the State legislature can create con-
stituted authorities empowered to issue pri-
vate activity bonds on behalf of govern-
mental units within State U. Authority R 
was created by the State U legislature at the 
request of County X. Authority R is a con-
stituted authority empowered to issue pri-
vate activity bonds on behalf of County X to 
provide facilities located in County X. Au-
thority S was created by the legislature to 
issue private activity bonds to provide pollu-
tion control facilities throughout the State. 

Authority S is a State agency as defined in 
A–4 of this § 1.103(n)–3T. Authority R it is not 
a State agency.

Q–5: What is a governmental unit? 
A–5: The term ‘‘governmental unit’’ 

has the meaning given such term by 
§ 1.103–1. For purposes of §§ 1.103(n)–1T 
through 1.103(n)–6T, a governmental 
unit is either a general purpose govern-
mental unit or a special purpose gov-
ernmental unit. The term ‘‘general 
purpose governmental unit’’ means a 
State, territory, possession of the 
United States, the District of Colum-
bia, or any general purpose political 
subdivision thereof. The term ‘‘general 
purpose political subdivision’’ denotes 
any division of government that pos-
sesses the right to exercise police pow-
ers, the power to tax, and the power of 
eminent domain and that is governed, 
at least in part, by popularly elected 
officials (e.g., county, city, town, town-
ship, parish, village). The term ‘‘spe-
cial purpose governmental unit’’ means 
any governmental unit as defined in 
§ 1.103–1 other than a general purpose 
governmental unit. For example, a 
sewer authority with the power of emi-
nent domain but without police powers 
is a special purpose governmental unit. 
A constituted authority empowered to 
issue private activity bonds on behalf 
of a governmental unit is not a govern-
mental unit. 

Q–6: What is the private activity 
bond limit for a general purpose gov-
ernmental unit other than a State, the 
District of Columbia, a territory, or a 
possession? 

A–6: The private activity bond limit 
for any such general purpose govern-
mental unit for any calendar year is an 
amount equal to the general purpose 
governmental unit’s proportionate 
share of 50 percent of the State ceiling 
amount for such calendar year. See A–
10 of this § 1.103(n)–3T with respect to 
the rules for providing a different allo-
cation. The proportionate share of a 
general purpose governmental unit is 
an amount that bears the same ratio to 
50 percent of the State ceiling for such 
year as the population of the jurisdic-
tion of such general purpose govern-
mental unit bears to the population of 
the entire State, District of Columbia, 
territory, or possession in which its ju-
risdiction falls. See, however, A–17 of 
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this § 1.103(n)–3T with respect to the 
penalty for failure to comply with the 
requirements of section 631(a)(3) of the 
Tax Reform Act of 1984. See A–9 of this 
§ 1.103(n)–3T with respect to the private 
activity bond limit of issuing authori-
ties other than general purpose govern-
mental units. 

Q–7: What is the private activity 
bond limit for a general purpose gov-
ernmental unit in a State with one or 
more constitutional homes rule cities? 

A–7: The private activity bond limit 
for a constitutional home rule city for 
any calendar year is an amount equal 
to the constitutional home rule city’s 
proportionate share of 100 percent of 
the State ceiling amount for the cal-
endar year. The proportionate share of 
a constitutional home rule city is an 
amount that bears the same ratio to 
the State ceiling for such year as the 
population of the jurisdiction of such 
constitutional home rule city bears to 
the population of the entire State. The 
private activity bond limit for issuers 
other than constitutional home rule 
cities is computed in the manner de-
scribed in A–2 through A–6 of this 
§ 1.103(n)–3T, except that in computing 
the private activity bond limit for 
issuers other than such constitutional 
home rule cities, the State ceiling 
amount for any calendar year shall be 
reduced by the aggregate private activ-
ity bond limit for all constitutional 
home rule cities in the State. The term 
‘‘constitutional home rule city’’ 
means, with respect to any calendar 
year, any political subdivision of a 
State that, under a State constitution 
that was adopted in 1970 and effective 
on July 1, 1971, had home rule powers 
on the first day of the calendar year. 
See, however, A–17 of this § 1.103(n)–3T 
with respect to the penalty for failure 
to comply with the requirements of 
section 631(a)(3) of the Tax Reform Act 
of 1984. 

Q–8: How is the private activity bond 
limit of an issuing authority deter-
mined under section 103(n)(3) when 
there are overlapping jurisdictions? 

A–8: If an area is within the jurisdic-
tion of two or more governmental 
units, that area will be treated as only 
within the jurisdiction of the govern-
mental unit having jurisdiction over 
the smallest geographical area. How-

ever, the governmental unit with juris-
diction over the smallest geographical 
area may enter into a written agree-
ment to allocate all or a designated 
portion of such overlapping area to the 
governmental unit having jurisdiction 
over the next smallest geographical 
area. Where two or more issuing au-
thorities, whether governmental units 
or constituted authorities, have au-
thority to issue private activity bonds 
and both issuing authorities have juris-
diction over the identical geographical 
area, that area will be treated as only 
within the jurisdiction of the one hav-
ing the broadest sovereign powers. 
However, the issuing authority having 
the broadest sovereign powers may 
enter into a written agreement to allo-
cate all or a designated portion of such 
area to the one with the narrower sov-
ereign powers. All written agreements 
entered into pursuant to this A–8 must 
be retained by the assignee in its 
records for the term of all private ac-
tivity bonds it issues in each calendar 
year to which such agreement applies. 
See A–9 of this § 1.103(n)–3T with re-
spect to the private activity bond limit 
of issuing authorities other than gen-
eral purpose governmental units. 

Q–9: What is the private activity 
bond limit of an issuing authority 
(other than a State agency) that is not 
a general purpose governmental unit? 

A–9: A constituted authority empow-
ered to issue private activity bonds on 
behalf of a governmental unit is treat-
ed as having jurisdiction over the same 
geographical area as the governmental 
unit on behalf of which it is empowered 
to issue private activity bonds. Since a 
governmental unit has broader sov-
ereign powers than a constituted au-
thority empowered to issue private ac-
tivity bonds on its behalf, a con-
stituted authority has a private activ-
ity bond limit under section 103(n) (2) 
and (3) of zero. Similarly, a special pur-
pose governmental unit is treated for 
purposes of section 103(n) as having ju-
risdiction over the same geographical 
area as that of the general purpose gov-
ernmental unit or units from which the 
special purpose governmental unit de-
rives its sovereign powers. Since a gen-
eral purpose governmental unit has 
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broader sovereign powers than a spe-
cial purpose governmental unit, a spe-
cial purpose governmental unit has a 
private activity bond limit under sec-
tion 103(n) (2) and (3) of zero. An issuer 
of qualified scholarship funding bonds, 
as defined in section 103(e), is treated 
for purposes of section 103(n) as issuing 
on behalf of the State or politicial sub-
division or subdivisions that requested 
its organization or its exercise of power 
to issue bonds. See A–13 and A–14 of 
this § 103(n)–3T with respect to assign-
ments of private activity bond limit. 
For purposes of §§ 1.103(n)–1T through 
1.103(n)–6T, a special purpose govern-
mental unit shall be considered to de-
rive its authority from the smallest 
general purpose governmental unit 
that— 

(i) Enacts a specific law (e.g., a provi-
sion of a State constitution, charter, or 
statute) by or under which the special 
purpose governmental unit is created, 
or 

(ii) Otherwise empowers, approves, or 
requests the creation of the special 
purpose governmental unit, or 

(iii) Appoints members to the gov-
erning body of the special purpose gov-
ernmental unit, 
and within which general purpose gov-
ernmental unit falls the entire area in 
which such special purpose govern-
mental unit may exercise its sovereign 
powers. If no one general purpose gov-
ernmental unit meets such criteria 
(e.g., a regional special purpose govern-
mental unit that exercises its sov-
ereign powers within three counties 
pursuant to a separate ordinance 
adopted by each such county), such 
special purpose governmental unit 
shall be considered to derive its sov-
ereign powers from each of the general 
purpose governmental units comprising 
the combination of smallest general 
purpose governmental units within 
which falls the entire area in which 
such special purpose governmental unit 
may exercise its sovereign powers and 
each of which meets (i), (ii), or (iii) 
above. 

Q–10: Does the issue comply with the 
requirements of section 103 (n) under 
the following circumstances? Based on 
the most recent estimate of the resi-
dent population of State Y published 
by the Bureau of the Census before the 

beginning of 1988, the State ceiling for 
State Y is $200 million. Based on the 
same estimate, the population of City 
Q is one-fourth of the population of 
State Y. No part of the geographical 
area within the jurisidiction of City Q 
is within the jurisdiction of any other 
governmental unit with jurisdiction 
over a smaller geographical area. 
There are no consitutional home rule 
cities in State Y. Neither the Governor 
nor the legislature of State Y has pro-
vided a different formula for allocating 
the State ceiling than that provided by 
section 103(n) (2) and (3); thus, City Q’s 
private activity bond limit for 1988 is 
$25 million (.25 × .50 × $200 million). As 
of March 1, 1988, City Q has issued $15 
million of private activity bonds dur-
ing calender year 1988, none of which 
were issued pursuant to a carryforward 
election made in a prior year. On 
March 1, 1988, City Q will issue $5 mil-
lion of private activity bonds to pro-
vide a pollution control facility as de-
scribed in section 103(b)(4) (F). C, a 
duly authorized official of City Q re-
sponsible for issuing the bonds, pro-
vides a statement that will be included 
in the bond indenture or a related doc-
ument providing that— 

(i) Under section 103(n) (2) and (3) of 
the Internal Revenue Code, City Q has 
a private activity bond limit of $25 mil-
lion for calendar year 1988 (.25 × .50 × 
$200 million), none of which has been 
assigned to it by another governmental 
unit, 

(ii) State Y has not provided a dif-
ferent method of allocating the State 
ceiling, 

(iii) City Q has not assigned any por-
tion of its private activity bond limit 
to a constituted authority empowered 
to issue private activity bonds on its 
behalf, or to any other governmental 
unit, 

(iv) City Q has not elected to carry 
forward any of its private activity bond 
limit for 1988 to another calendar year, 
nor has City Q in any prior year made 
a carryforward election for the pollu-
tion control facility, 

(v) The aggregate amount of private 
activity bonds issued by City Q during 
1988 is $15 million, and 

(vi) The issuance of $5 million of pri-
vate activity bonds on March 1, 1988, 
will not violate the requirements of 
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section 103 (n) and the regulations 
thereunder. 

In addition, C provides the certifi-
cation described in section 103 (n) (12) 
(A). 

A–10: Based on these facts, the issue 
meets the requirements of section 
103(n) and §§ 1.103(n)–1T through 
1.103(n)–6T. See § 1.103–13(b)(8) for the 
definition of the terms ‘‘bond inden-
ture’’ and‘‘related documents.’’

Q–11: May a State provide a different 
formula for allocating the state ceil-
ing? 

A–11: A State, by law enacted at any 
time, may provide a different formula 
for allocating the State ceiling among 
the governmental units in the State 
(other than constitutional home rule 
cities) having authority to issue pri-
vate activity bonds, subject to the lim-
itation provided in A–12 of this 
§ 1.103(n)–3T. The governor of a State 
may proclaim a different formula for 
allocating the State ceiling among the 
governmental units in such State hav-
ing authority to issue private activity 
bonds. The authority of the governor 
to proclaim a different formula shall 
not apply after the earlier of (i) the 
first day of the first calendar year be-
ginning after the legislature of the 
State has met in regular session for 
more than 60 days after July 18, 1984, 
and (ii) the effective date of any State 
legislation dealing with the allocation 
of the State ceiling. If, on or before ei-
ther date, the governor of any State 
exercises the authority to provide a 
different allocation, such allocation 
shall be effective until the date speci-
fied in (ii) of the immediately pre-
ceding sentence. Unless otherwise pro-
vided in a State constitutional amend-
ment or by a law changing the home 
rule provisions adopted in the manner 
provided by the State constitution, the 
allocation of that portion of the State 
ceiling that is allocated to any con-
stitutional home rule city may not be 
changed by the governor or State legis-
lature unless such city agrees to such 
different allocation. 

Q–12: Where a State provides an allo-
cation formula different from that pro-
vided in section 103 (n) (2) and (3), 
which allocation formula applies to ob-
ligations issued prior to the adoption 
of the different allocation formula? 

A–12: Where a State provides a dif-
ferent allocation formula, the deter-
mination as to whether a particular 
bond issue meets the requirements of 
section 103(n) will be based upon the al-
location formula in effect at the time 
such bonds were issued. The amount 
that may be reallocated pursuant to 
the later allocation formula is limited 
to the State ceiling for such year re-
duced by the amount of private activ-
ity bonds issued under the prior alloca-
tion formula in effect for such year. 

Q–13: May an issuing authority assign 
a portion of its private activity bond 
limit to another issuing authority if 
the governor or legislature has not pro-
vided for an allocation formula dif-
ferent from that provided in section 
103(n) (2) and (3)? 

A–13: Except as provided in this A–13 
or in A–8, A–14, or A–15 of this 
§ 1.103(n)–3T, no issuing authority may 
assign, directly or indirectly, all or any 
portion of its private activity bond 
limit to any other issuing authority, 
and no such attempted assignment will 
be effective. However, a general pur-
pose governmental unit may assign a 
portion of its private activity bond 
limit to (i) a constituted authority em-
powered to issue private activity bonds 
on behalf of the assigning govern-
mental unit, and (ii) a special purpose 
governmental unit deriving sovereign 
powers from the governmental unit 
making the assignment. In addition, a 
State may assign a portion of its pri-
vate activity bond limit to a con-
stituted authority empowered to issue 
private activity bonds on behalf of any 
governmental unit within such State 
and to any governmental unit within 
such State. Finally, an issuing author-
ity that is assigned all or a portion of 
the private activity bond limit of a 
governmental unit pursuant to the im-
mediately preceding two sentences 
may assign such amount or any part 
thereof to the governmental unit from 
which it received the assignment. None 
of these permissible types of assign-
ments shall be effective, however, un-
less made in writing by a duly author-
ized official of the governmental unit 
making the assignment and a record of 
the assignment is maintained by the 
assignee for the term of all private ac-
tivity bonds it issues in each calendar 
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year to which such assignment applies. 
None of these permissible types of as-
signments shall be effective if made 
retroactively; provided, however, that 
retroactive assignments may be made 
during 1984. In addition, except as pro-
vided in A–15 of this § 1.103(n)–3T, a pur-
ported assignment by a governmental 
unit of a portion of its private activity 
bond limit to an issuing authority will 
be ineffective to the extent that pri-
vate activity bonds issued by such au-
thority provide facilities not located 
within the jurisdiction of the govern-
mental unit making the assignment, 
unless the sole beneficiary of the facil-
ity is the governmental unit attempt-
ing to make the assignment. Similarly, 
except as provided in A–15 of this 
§ 1.103(n)–3T, a governmental unit may 
not allocate a portion of its private ac-
tivity bond limit to an issue of obliga-
tions to provide a facility not located 
within the jurisdiction of that govern-
mental unit unless the sole beneficiary 
of the facility is the governmental unit 
attempting to allocate its private ac-
tivity bond limit to the issue. If an 
issuing authority issues an issue of ob-
ligations a portion of the proceeds of 
which are to be used to provide a facil-
ity not within its jurisdiction other 
than one described in the immediately 
preceding sentence, that issue will not 
meet the requirements of section 103(n) 
unless an issuing authority within the 
jurisdiction of which the facility is to 
be located specifically allocates a por-
tion of its private activity bond limit 
to such issue equal to the amount of 
proceeds to be used to provide such fa-
cility. 

Q–14: May an issuing authority assign 
a portion of its private activity bond 
limit to another issuing authority if 
the governor or legislature has pro-
vided for an allocation formula dif-
ferent from that provided in section 
103(n) (2) and (3)? 

A–14: Yes, under certain conditions. 
In providing a different formula for al-
locating the State ceiling, a State may 
permit an issuing authority to assign 
all or a portion of its private activity 
bond limit to other issuing authorities 
within the State, provided that such 
assignment is made in writing and a 
record of that assignment is main-
tained by the assignee in its records for 

the term of all private activity bonds it 
issues in each calendar year to which 
such assignment applies and a record of 
that assignment is maintained during 
such period by the public official re-
sponsible for making allocations of the 
State ceiling to issuing authorities 
within the State. The preceding sen-
tence will only apply where the dif-
ferent formula expressly permits such 
assignments. Notwithstanding this A–
14, no assignments may be made to re-
gional authorities without compliance 
with the provisions of A–15 of this 
§ 1.103(n)–3T. 

Q–15: May a general purpose govern-
mental unit assign a portion of its pri-
vate activity bond limit to a regional 
authority empowered to issue private 
activity bonds on behalf of two or more 
general purpose governmental units? 

A–15: Yes, under certain conditions. 
In order for an issue of private activity 
bonds issued by such a regional author-
ity to meet the requirements of section 
103(n), each of the governmental units 
on behalf of which the regional author-
ity issues private activity bonds must 
assign to the regional authority a por-
tion of its private activity bond limit 
based on the ratio of its population to 
the aggregate population of all such 
governmental units. The governmental 
unit within the jurisdiction of which 
the facility to be provided by the pri-
vate activity bonds will be located, 
however, may elect to treat the re-
gional authority as if it were a con-
stituted authority empowered to issue 
such obligations solely on behalf of 
that governmental unit and, therefore, 
may assign a portion of its limit to the 
authority solely to provide the facility 
within its jurisdiction. Similarly, if a 
facility will solely benefit one govern-
mental unit, that governmental unit 
may make the election described in the 
preceding sentence. In addition, any of 
the governmental units on behalf of 
which the regional authority issues 
private activity bonds, other than the 
governmental unit within the jurisdic-
tion of which the facility will be lo-
cated, may elect to be treated as if it 
had not empowered the authority to 
issue that issue of private activity 
bonds on its behalf. In providing a dif-
ferent formula for allocating the State 
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ceiling, a State may permit a govern-
mental unit to assign all or a portion 
of its private activity bond limit to a 
constituted authority empowered to 
issue private activity bonds on behalf 
of two or more governmental units, all 
of which are located within the State. 
The preceding sentence will only apply 
where the different formula expressly 
so provides. The principles of this A–15 
shall not apply to any regional author-
ity created with a principal purpose of 
avoiding the restrictions provided in 
A–13 or A–14 of this § 1.103(n)–3T. The 
principles of this A–15 shall also apply 
to a special purpose governmental unit 
providing facilities located within the 
jurisdiction of two or more general 
purpose governmental units from 
which it derives sovereign powers. 

Examples. The following examples il-
lustrate the provisions of A–8 through 
A–15 of this section:

Example (1). Authority ZZ is empowered by 
City Y to issue obligations on its behalf to 
provide financing for pollution control facili-
ties located within the jurisdiction of City Y 
and the geographical area within 10 miles of 
the limits of City Y. Authority ZZ has no 
sovereign powers. Although the authority of 
Authority ZZ to issue obligations enables it 
to provide facilities located outside of the ju-
risdiction of City Y, Authority ZZ is treated 
as having jurisdiction over the same geo-
graphical area as City Y. Since City Y has 
broader sovereign powers than Authority ZZ, 
under section 103(n)(3) Authority ZZ has a 
private activity bond limit of zero. On March 
31, 1985, Authority ZZ issues $5 million of 
private activity bonds. City Y has not as-
signed any portion of its private activity 
bond limit to Authority ZZ. Thus, the March 
31, 1985, issue of private activity bonds is 
treated as an issue of obligations not de-
scribed in section 103(a), and the interest on 
such obligations is subject to Federal income 
taxation.

Example (2). In 1972, State S, State T, and 
State V empowered Authority Z to issue in-
dustrial development bonds on behalf of the 
three States and to provide port facilities in 
a harbor serving residents of all three 
States. S, T, and V have populations of 
1,000,000, 2,000,000, and 7,000,000, respectively. 
Authority Z will issue $100 million of private 
activity bonds on September 1, 1985, to fi-
nance construction of a dock to be located in 
State S. The obligations will not meet the 
requirements of section 103(n) unless S, T, 
and V assign a portion of their private activ-
ity bond limits to Authority Z pursuant to 
one of three methods. First, S, T, and V may 
assign $10 million, $20 million, and $70 mil-
lion, respectively, of their private activity 

bond limits to Authority Z for this issue. 
Second, S, T, and V may assign $100 million, 
$0, and $0, respectively, of their private ac-
tivity bond limits to Authority Z for this 
issue. Third, either T or V (but not S) may 
allocate $0 of its private activity bond limit 
to Authority Z for purposes of this issue, and 
the remaining two States may allocate the 
$100 million based upon their respective pop-
ulations. For instance, if T were to allocate 
$0 for purposes of this issue, S and V must al-
locate $12.5 million and $87.5 million, respec-
tively, of their private activity bond limits 
to Authority Z.

Q–16: Must an issuing authority allo-
cate any of its private activity bond 
limit to certain preliminarily approved 
projects? 

A–16: Yes. Section 631(a)(3) of the Tax 
Reform Act of 1984 provides that, with 
respect to certain projects prelimi-
narily approved by an issuing author-
ity before October 19, 1983, the issuing 
authority shall allocate its share of the 
private activity bond limit for the cal-
endar year during which the obliga-
tions are to be issued first to those 
projects. For purposes of this A–16 and 
A–17 and A–18 of this § 1.103(n)–3T, a 
general purpose governmental unit will 
be treated as having preliminarily ap-
proved a project if the project was pre-
liminarily approved by it, by a con-
stituted authority empowered to issue 
private activity bonds on its behalf, or 
by a special purpose governmental unit 
treated as having jurisdiction over the 
same geographical area as the general 
purpose governmental unit. Thus, if a 
project was approved by a constituted 
authority, the governmental unit on 
behalf of which such issue is to be 
issued must assign a portion of its pri-
vate activity bond limit to the author-
ity pursuant to section 631(a)(3) of the 
Act. If a project was preliminarily ap-
proved by a constituted authority em-
powered to issue private activity bonds 
on behalf or more than one general 
purpose governmental unit or a special 
purpose governmental unit that derives 
its sovereign powers from more than 
one general purpose governmental 
unit, the project will be considered ap-
proved by each of such general purpose 
governmental units in proportion to 
their relative populations. The projects 
that receive priority under section 
631(a)(3) of the Act and this A–16 are 
those with respect to which— 
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(i) There was an inducement resolu-
tion (or other comparable preliminary 
approval) for a project before October 
19, 1983, by an issuing authority, 

(ii) A substantial user of the project 
notified such issuing authority— 

(A) By August 17, 1984, that it in-
tended to claim its rights under section 
631(a)(3) of the Tax Reform Act of 1984, 
and 

(B) By December 31, 1984, as to the 
calendar year in which it expects the 
obligations to provide the project to be 
issued, and 

(iii) Construction of such project 
began before October 19, 1983, or a sub-
stantial user was under a binding obli-
gation on that date to incur significant 
expenditures with respect to the 
project. 
For purposes of the preceding sentence, 
the term ‘‘significant expenditures’’ 
means expenditures that equal or ex-
ceed the lesser of $15 million or 20 per-
cent of the estimated cost of the facili-
ties. An issuing authority may require, 
as part of the submission required by 
(ii)(B) of this A–16, that a substantial 
user specify the aggregate amount of 
private activity bonds necessary for 
the project. Section 631(a)(3) does not 
apply to a project to the extent that 
the aggregate amount of obligations 
required for such project exceeds the 
amount, if any, provided for in the in-
ducement resolution or resolutions in 
existence with respect to such project 
before October 19, 1983, or in the state-
ment that may be required by the 
issuing authority as part of the sub-
mission required by (ii)(B) of this A–16. 
Similarly, section 631(a)(3) does not 
apply to a project to the extent of any 
material change in its nature, char-
acter, purpose, or capacity. Section 
631(a)(3) does not apply to a project if 
the owner, operator, or manager of 
such project is not the same (or a re-
lated person) as the owner, operator, or 
manager named in the latest induce-
ment resolution with respect to such 
project in existence before October 19, 
1983. Section 631(a)(3) of the Act does 
not apply to any project if the obliga-
tions to provide the project are not 
issued in the year specified in the sub-
mission required by (ii)(B) of this A–16. 
In addition, section 631(a)(3) of the Act 
does not apply to any project to the ex-

tent that the amount of obligations to 
be issued for such project exceeds the 
share of the State ceiling to which the 
issuing authority that authorized the 
project is entitled as determined under 
section 103(n) (2) and (3) without regard 
to any alternative formula for allo-
cating the State ceiling. The require-
ments of section 631(a)(3) will not apply 
where a State statute specifically so 
provides. 

Q–17: What is the penalty for failure 
to comply with the requirements of 
section 631(a)(3) of the Act? 

A–17: If any issuing authority fails to 
comply with the requirements of sec-
tion 631(a)(3) of the Act, its private ac-
tivity bond limit for the calendar year 
following the year in which the failure 
occurs shall be reduced by the amount 
of private activity bonds with respect 
to which the failure occurs. This pen-
alty applies whether the issuing 
authority’s private activity bond limit 
is determined under the formula pro-
vided under section 103(n) (2) and (3) or 
a different formula provided under sec-
tion 103(n)(6). The penalty is imposed 
on the issuing authority that failed to 
comply with the requirements of sec-
tion 631(a)(3) or, if in the year in which 
the penalty is imposed the issuing au-
thority does not have a sufficient pri-
vate activity bond limit to absorb the 
entire penalty, on the general purpose 
governmental unit treated as having 
jurisdiction over the same geo-
graphical area as the issuing authority. 
For purposes of this A–17, the general 
purpose governmental unit’s private 
activity bond limit includes the pri-
vate activity bond limit of each issuing 
authority treated as having prelimi-
narily approved the project under A–16 
of this § 1.103(n)–3T. Thus, for example, 
if a governmental unit failed to comply 
with the requirements of section 
631(a)(3) of the Act with respect to a $5 
million issue to be issued in 1985, and 
that governmental unit is assigned $15 
million of the State ceiling for 1986 
pursuant to a formula provided under 
section 103(n)(6), that governmental 
unit has a private activity bond limit 
of $10 million for 1986. Similarly, where 
a project that was preliminarily ap-
proved by an issuing authority that is 
not a governmental unit qualifies for 
$10 million of priority under section 

VerDate Apr<18>2002 04:47 Apr 28, 2002 Jkt 197081 PO 00000 Frm 00405 Fmt 8010 Sfmt 8010 Y:\SGML\197081T.XXX pfrm12 PsN: 197081T



406

26 CFR Ch. I (4–1–02 Edition)§ 1.103(n)–3T 

631(a)(3) of the Act is not allocated a 
total of $10 million by the govern-
mental unit on behalf of which the 
issuing authority is empowered to 
issue private activity bonds, the 
issuing authority’s private activity 
bond limit, if any, for the year fol-
lowing this failure is reduced by $10 
million; if the issuing authority’s pri-
vate activity bond limit for the year 
following the failure is less than $10 
million, the private activity bond limit 
of the governmental unit on behalf of 
which the private activity bonds would 
have been issued had the failure not oc-
curred (including if necessary, on a 
proportionate basis, the private activ-
ity bond limit purported to have been 
assigned to each of the other con-
stituted authorities empowered to 
issue private activity bonds on behalf 
of the governmental unit and each spe-
cial purpose governmental unit deriv-
ing all or part of its sovereign powers 
from the governmental unit) is reduced 
by the difference between $10 million 
and the reduction made in the issuing 
authority’s private activity bond limit 
with respect to such failure. 

Q–18: Will a penalty be assessed for 
failure to allocate private activity 
bond limit to all projects that meet the 
requirements section 631(a)(3) if the 
amount of obligations required by all 
such projects preliminarily approved 
by (or treated as having been prelimi-
narily approved by) an issuing author-
ity exceeds the private activity bond 
limit of such issuing authority? 

A–18: No penalty will be assessed if 
priority is given to those eligible 
projects for which substantial expendi-
tures were incurred before October 19, 
1983. An issuer may define the term 
‘‘substantial expenditures’’ in any rea-
sonable manner based on the relevant 
facts and circumstances and its private 
activity bond limit. 

Examples. The following examples il-
lustrate the provisions of A–16 through 
A–18:

Example (1). On October 1, 1983, County S 
approved an inducement resolution for the 
issuance of up to $30 million of industrial de-
velopment bonds to provide a pollution con-
trol facility described in section 103(b)(4)(F) 
for Corporation R. On October 5, 1983, R con-
tracted with Corporation Q to begin con-
struction of the pollution control facility 
immediately, and construction began on Oc-

tober 10, 1983. Not later than August 17, 1984, 
Corporation R notified County S that it in-
tended to seek priority under section 
631(a)(3) of the Tax Reform Act of 1984. In ad-
dition, prior to December 31, 1984, Corpora-
tion R notified County S that it expected the 
County to issue $25 million of industrial de-
velopment bonds for its project during cal-
endar year 1985. Under section 103(n)(3), 
County S has a private activity bond limit of 
$50 million for calendar year 1985, and nei-
ther the Governor nor the legislature of the 
State has provided a different allocation for-
mula under section 103(n)(6). There are no 
other projects approved by County S that 
have rights under section 631(a)(3). On March 
1, 1985, County S issues $25 million of indus-
trial development bonds for the pollution 
control facility for Corporation R. If County 
S allocates less than $25 million of its pri-
vate activity bond limit to that project, its 
private activity bond limit for 1986 will be 
reduced by the difference between $25 million 
and the amount County S actually allocates 
to the project.

Example (2). The facts are the same as in 
Example (1) except that during 1984 Corpora-
tion R fails to notify County S of the year in 
which it expects the obligations to be issued. 
Upon such failure the pollution control facil-
ity no longer qualifies for priority under sec-
tion 631(a)(3), and County S will not be pe-
nalized if it does not not allocate any of its 
private activity bond limit for 1985, or any 
future year, to that project.

Example (3). The facts are the same as in 
Example (1) except that under section 
103(n)(3) County S has a private activity 
bond limit of $10 million for 1985. County S 
will not be penalized if it allocates $10 mil-
lion of its private activity bond limit to the 
project.

Example (4). The facts are the same as in 
Example (3) except that on December 31, 
1984, the Governor of the State provides a 
different allocation from that provided under 
section 103(n) (2) and (3). (The State has not 
enacted a statute specifically providing that 
section 631(a)(3) does not apply.) The dif-
ferent allocation provides that the entire 
State ceiling is allocated to the State and 
that the State will allocate the State ceiling 
to issuing authorities for specific projects on 
a first-come, first-served basis. Corporation 
R qualifies for the special rights granted by 
section 631(a)(3) of the Tax Reform Act to 
the extent of County S’s private activity 
bond limit as determined under section 
103(n)(3), i.e., $10 million. If the State fails to 
assign to County S $10 million of the State 
ceiling or if County S, after receiving such 
assignment, fails to allocate $10 million of 
private activity bond limit to the project, 
County S’s private activity bond limit (if 
any) for 1986 will be reduced by the difference 
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between $10 million and the amount of pri-
vate activity bond limit allocated to the 
project.

Example (5). The facts are the same as in 
Example (1) except that Corporation R noti-
fies County S that it only requires $15 mil-
lion for the pollution control facility, Coun-
ty S only issues $15 million of private activ-
ity bonds for the pollution control facility, 
and County S only allocates $15 million of its 
private activity bond limit to such obliga-
tions. County S will not be penalized for not 
allocating more than $15 million of its pri-
vate activity bond limit to Corporation R 
even though the original inducement resolu-
tion provided for up to $25 million.

(Secs. 103(n) and 7805 of the Internal Revenue 
Code of 1954 (98 Stat. 916, 26 U.S.C.103(n); 68A 
Stat. 917, 26 U.S.C. 7805)) 

[T.D. 7981, 49 FR 39320, Oct. 5, 1984]

§ 1.103(n)–4T Elective carryforward of 
unused private activity bond limit 
(temporary). 

Q–1: May an issuing authority carry 
forward any of its unused private activ-
ity bond limit for a calendar year? 

A–1: In any calendar year after 1983 
in which an issuing authority’s private 
activity bond limit exceeds the aggre-
gate amount of private activity bonds 
issued during such calendar year by 
such issuing authority, such issuing 
authority may elect to treat all, or any 
portion, of such excess as a 
carryforward for any one or more 
projects described in A–5 of this 
§ 1.103(n)–4T (carryforward projects). 

Q–2: How is the election to carry for-
ward an issuing authority’s unused pri-
vate activity bond limit made? 

A–2: (i) An issuing authority may 
make the election by means of a state-
ment, signed by an authorized public 
official responsible for making alloca-
tions of such issuing authority’s pri-
vate activity bond limit, that the 
issuing authority elects to carry for-
ward its unused private activity bond 
limit. The statement shall be filed with 
the Internal Revenue Service Center, 
Philadelphia, Pennsylvania 19255. Ex-
cept with respect to elections to carry 
forward any unused private activity 
bond limit for calendar year 1984, the 
election must be filed prior to the end 
of the calendar year with respect to 
which the issuing authority has the un-
used private activity bond limit; elec-
tions with respect to unused private 
activity bond limit for calendar year 

1984 must be filed prior to February 26, 
1985. The statement is to be titled 
‘‘Carryforward election under section 
103(n)’’. 

(ii) The statement required by (i) of 
this A–2 shall contain the following in-
formation: 

(A) The name, address, and TIN of 
the issuing authority, 

(B) The issuing authority’s private 
activity bond limit for the calendar 
year, 

(C) The aggregate amount of private 
activity bonds issued by the issuing au-
thority during the calendar year for 
which the election is being made, 

(D) The unused private activity bond 
limit of the issuing authority, and 

(E) For each carryforward project— 
(1) A description of the project, in-

cluding its address (by its street ad-
dress or, if none, by a general descrip-
tion designed to indicate its specific lo-
cation) and the general type of facility 
(e.g., an airport described in section 
103(b)(4)(D)), 

(2) The name, address, and TIN of the 
initial owner, operator, or manager, 
and 

(3) The amount to be carried forward 
for the project. 

(iii) For purposes of (ii)(E) of this A–
2, in the case of a carryforward project 
for which the initial owner, operator, 
or manager is to be selected pursuant 
to a competitive bidding process, the 
election may include up to 3 prospec-
tive addresses for the project and the 
name, address, and TIN of more than 
one prospective initial owner, operator, 
or manager, if prior to the end of the 
calendar year for which the election is 
made— 

(A) In the case of elections for cal-
endar years other than 1984, the issuing 
authority has taken preliminary offi-
cial action approving the undertaking 
of the carryforward project, 

(B) All persons included as prospec-
tive owners, operators, or managers 
have met all applicable conditions (if 
any) to submit proposals to provide the 
project, and 

(C) The issuing authority has ex-
pended (or has entered into binding 
contracts to expend) in connection 
with the planning and construction of 
the carryforward project the lesser of 
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