§1.1236-1

to a patent to a corporation in which
he owns less than 25 percent in value of
the outstanding stock and his brother
owns the remaining stock, he is not
considered as transferring such rights
to a related person since the brother
relationship is to be disregarded for
purposes of section 1235.

(4) If a relationship described in sec-
tion 267(b) exists independently of fam-
ily status, the brother-sister exception,
described in subparagraphs (1), (2), and
(3) of this paragraph, does not apply.
Thus, if a holder transfers all his sub-
stantial rights to a patent to the fidu-
ciary of a trust of which the holder is
the grantor, the holder and the fidu-
ciary are related persons for purposes
of section 1235(d). (See section
267(b)(4).) The transfer, therefore,
would not qualify under section 1235(a).
This result obtains whether or not the
fiduciary is the brother or sister of the
holder since the disqualifying relation-
ship exists because of the grantor-fidu-
ciary status and not because of family
status.

[T.D. 6500, 256 FR 12014, Nov. 26, 1960, as
amended by T.D. 6852, 30 FR 12730, Oct. 6,
1965; T.D. 7728, 45 FR 72650, Nov. 3, 1980]

§1.1236-1 Dealers in securities.

(a) Capital gains. Section 1236(a) pro-
vides that gain realized by a dealer in
securities from the sale or exchange of
a security (as defined in paragraph (c)
of this section) shall not be considered
as gain from the sale or exchange of a
capital asset unless:

(1) The security is, before the expira-
tion of the thirtieth day after the date
of its acquisition, clearly identified in
the dealer’s records as a security held
for investment or, if acquired before
October 20, 1951, was so identified be-
fore November 20, 1951; and

(2) The security is not held by the
dealer primarily for sale to customers
in the ordinary course of his trade or
business at any time after the identi-
fication referred to in subparagraph (1)
of this paragraph has been made.

Unless both of these requirements are
met, the gain is considered as gain
from the sale of assets held by the deal-
er primarily for sale to customers in
the course of his business.

(b) Ordinary losses. Section 1236(b)
provides that a loss sustained by a
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dealer in securities from the sale or ex-
change of a security shall not be con-
sidered a loss from the sale or exchange
of property which is not a capital asset
if at any time after November 19, 1951,
the security has been clearly identified
in the dealer’s records as a security
held for investment. Once a security
has been identified after November 19,
1951, as being held by the dealer for in-
vestment, it shall retain that character
for purposes of determining loss on its
ultimate disposition, even though at
the time of its disposition the dealer
holds it primarily for sale to his cus-
tomers in the ordinary course of his
business. However, section 1236 has no
application to the extent that section
582(c) applies to losses of banks.

(¢) Definitions—(1) Security. For the
purposes of this section, the term secu-
rity means any share of stock in any
corporation, any certificate of stock or
interest in any corporation, any note,
bond, debenture, or other evidence of
indebtedness, or any evidence of any
interest in, or right to subscribe to or
purchase, any of the foregoing.

(2) Dealer in securities. For definition
of a dealer in securities, see the regula-
tions under section 471.

(d) Identification of security in dealer’s
records. (1) A security is clearly identi-
fied in the dealer’s records as a secu-
rity held for investment when there is
an accounting separation of the secu-
rity from other securities, as by mak-
ing appropriate entries in the dealer’s
books of account to distinguish the se-
curity from inventories and to des-
ignate it as an investment and by (i)
indicating with such entries, to the ex-
tent feasible, the individual serial
number of, or other characteristic sym-
bol imprinted upon, the individual se-
curity, or (ii) adopting any other meth-
od of identification satisfactory to the
Commissioner.

(2) In computing the 30-day period
prescribed by section 1236(a), the first
day of the period is the day following
the date of acquisition. Thus, in the
case of a security acquired on March
18, 1957, the 30-day period expires at
midnight on April 17, 1957.

[T.D. 6500, 256 FR 12015, Nov. 26, 1960, as
amended by T.D. 6726, 29 FR 5667, Apr. 29,
1964]
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