
34

26 CFR Ch. I (4–1–02 Edition)§ 1.1402(b)–1

partner except with respect to retire-
ment payments under the plan or 
rights such as benefits payable on ac-
count of sickness, accident, hos-
pitalization, medical expenses, or 
death; and 

(iii) The retired partner’s share (if 
any) of the capital of the partnership 
has been paid to him in full before the 
close of the partnership’s taxable year 
referred to in subdivision (i) of this 
subparagraph. 
By application of the conditions set 
forth in this subparagraph, either all 
payments on account of retirement re-
ceived by a retired partner during the 
taxable year of the partnership ending 
within or with his taxable year are ex-
cluded or none of the payments are ex-
cluded. Subdivision (ii) of this subpara-
graph has application only to obliga-
tions from other partners in their ca-
pacity as partners as distinguished 
from an obligation which arose and ex-
ists from a transaction unrelated to 
the partnership or to a trade or busi-
ness carried on by the partnership. The 
effect of the conditions set forth in 
subdivisions (ii) and (iii) of this sub-
paragraph is that the exclusion may 
apply with respect to payments re-
ceived by a retired partner during the 
taxable year of the partnership ending 
within or with his taxable year only if 
at the close of the partnership’s tax-
able year the retired partner had no fi-
nancial interest in the partnership ex-
cept for the right to retirement pay-
ments. 

(2) Examples. The application of sub-
paragraph (1) of this paragraph may be 
illustrated by the following examples. 
Each example assumes that the part-
nership plan pursuant to which the 
payments are made meets the require-
ments of paragraph (b) of this section.

Example (1). A, who files his income tax re-
turns on a calendar year basis, is a partner 
in the ABC partnership. The taxable year of 
the partnership is the period July 1 to June 
30, inclusive. A retired from the partnership 
on January 1, 1973, and receives monthly 
payments on account of his retirement. As of 
June 30, 1973, no obligation existed from the 
other partners to A (except with respect to 
retirement payments under the plan) and A’s 
share of the capital of the partnership had 
been paid to him in full. The monthly retire-
ment payments received by A from the part-
nership in his taxable year ending on Decem-

ber 31, 1973, are not excluded from net earn-
ings from self-employment since A rendered 
service to the partnership during a portion of 
the partnership’s taxable year (July 1, 1972, 
through June 30, 1973) which ends within A’s 
taxable year ending on December 31, 1973.

Example (2). D, a partner in the DEF part-
nership, retired from the partnership as of 
the close of December 31, 1972. The taxable 
year of both D and the partnership is the cal-
endar year. During the partnership’s taxable 
year ending December 31, 1973, D rendered no 
service with respect to any trade or business 
carried on by the partnership. On or before 
December 31, 1973, all obligations (other than 
with respect to retirement payments under 
the plan) from the other partners to D have 
been liquidated, and D’s share of the capital 
of the partnership has been paid to him. Re-
tirement payments received by D pursuant 
to the partnership’s plan in his taxable year 
ending December 31, 1973, are excluded in de-
termining his net earnings from self-employ-
ment (if any) for that taxable year.

Example (3). Assume the same facts as in 
example (2) except that as of the close of De-
cember 31, 1973, D has a right to a fixed per-
centage of any amounts collected by the 
partnership after that date which are attrib-
utable to services rendered by him prior to 
his retirement for clients of the partnership. 
The monthly payments received by D in his 
taxable year ending December 31, 1973, are 
not excluded from net earnings from self-em-
ployment since as of the close of the partner-
ship’s taxable year which ends with D’s tax-
able year, an obligation (other than an obli-
gation with respect to retirement payments) 
exists from the other partners to D.

[T.D. 7333, 39 FR 44446, Dec. 24, 1974]

§ 1.1402(b)–1 Self-employment income. 
(a) In general. Except for the exclu-

sions in paragraphs (b) and (c) of this 
section and the exception in paragraph 
(d) of this section, the term ‘‘self-em-
ployment income’’ means the net earn-
ings from self-employment derived by 
an individual during a taxable year. 

(b) Maximum self-employment income—
(1) General rule. Subject to the special 
rules described in subparagraph (2) of 
this paragraph, the maximum self-em-
ployment income of an individual for a 
taxable year (whether a period of 12 
months or less) is: 

(i) For any taxable year beginning in 
a calendar year after 1974, an amount 
equal to the contribution and benefit 
base (as determined under section 230 
of the Social Security Act) which is ef-
fective for such calendar year; and 

(ii) For any taxable year:
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Ending before 1955 ..................................$3,600
Ending after 1954 and before 1959 .............4,200
Ending after 1958 and before 1966 .............4,800
Ending after 1965 and before 1968 .............6,600
Ending after 1967 and beginning before 

1972.....................................................7,800
Beginning after 1971 and before 1973 ........9,000
Beginning after 1972 and before 1974.......10,800
Beginning after 1973 and before 1975.......13,200

(2) Special rules. (i) If an individual is 
paid wages as defined in subparagraph 
(3) of this paragraph in a taxable year, 
the maximum self-employment income 
for such taxable year is computed as 
provided in subdivision (ii) or (iii) of 
this subparagraph. 

(ii) If an individual is paid wages as 
defined in subparagraph (3) (i) or (ii) of 
this paragraph in a taxable year, the 
maximum self-employment income of 
such individual for such taxable year is 
the excess of the amounts indicated in 
subparagraph (1) of this paragraph over 
the amount of the wages, as defined in 
subparagraph (3) (i) and (ii) of this 
paragraph, paid to him during the tax-
able year. For example, if for his tax-
able year beginning in 1974, an indi-
vidual has $15,000 of net earnings from 
self-employment and during such tax-
able year is paid $1,000 of wages as de-
fined in section 3121(a) (see subpara-
graph (3)(i) of this paragraph), he has 
$12,200 ($13,200 ¥$1,000) of self-employ-
ment income for the taxable year. 

(iii) For taxable years ending on or 
after December 31, 1968, wages, as de-
fined in subparagraph (3)(iii) of this 
paragraph, are taken into account in 
determining the maximum self-em-
ployment income of an individual for 
purposes of the tax imposed under sec-
tion 1401(b) (hospital insurance), but 
not for purposes of the tax imposed 
under section 1401(a) (old-age survivors, 
and disability insurance). If an indi-
vidual is paid wages as defined in sub-
paragraph (3)(iii) of this paragraph in a 
taxable year, his maximum self-em-
ployment income for such taxable year 
for purposes of the tax imposed under 
section 1401(a) is computed under sub-
paragraph (1) of this paragraph or sub-
division (ii) of this subparagraph 
(whichever is applicable), and his max-
imum self-employment income for such 
taxable year for purposes of the tax im-
posed under section 1401(b) is the ex-
cess of his section 1401(a) maximum 
self-employment income over the 

amount of wages, as defined in sub-
paragraph (3)(iii) of this paragraph, 
paid to him during the taxable year. 
For purposes of this subdivision, wages 
as defined in subparagraph (3)(iii) of 
this paragraph are deemed paid to an 
individual in the period with respect to 
which the payment is made, that is, 
the period in which the compensation 
was earned or deemed earned within 
the meaning of section 3231(e). For an 
explanation of the term ‘‘compensa-
tion’’ and for provisions relating to 
when compensation is earned, see the 
regulations under section 3231(e) in 
part 31 of this chapter (Employment 
Tax Regulations). The application of 
the rules set forth in this subdivision 
may be illustrated by the following ex-
ample:

Example. M, a calendar-year taxpayer, has 
$15,000 of net earnings from self-employment 
for 1974 and during the taxable year is paid 
$1,000 of wages as defined in section 3121(a) 
(see subparagraph (3)(i) of this paragraph) 
and $1,600 of compensation subject to tax 
under section 3201 (see subparagraph (3)(iii) 
of this paragraph). Of the $1,600 of taxable 
compensation, $1,200 represents compensa-
tion for services rendered in 1974 and the bal-
ance ($400) represents compensation which 
pursuant to the provisions of section 3231(e) 
is earned or deemed earned in 1973. M’s max-
imum self-employment income for 1974 for 
purposes of the tax imposed under section 
1401(a), computed as provided in subdivision 
(ii) of this subparagraph, is $12,200 
($13,200¥$1,000), and for purposes of the tax 
imposed under section 1401(b) is $11,000 
($12,200¥$1,200). However, M may recompute 
his maximum self-employment income for 
1973 for purposes of the tax imposed under 
section 1401(b) by taking into account the 
$400 of compensation which is deemed paid in 
1973.

(3) Meaning of term ‘‘wages’’. For the 
purpose of the computation described 
in subparagraph (2) of this paragraph, 
the term ‘‘wages’’ includes: 

(i) Wages as defined in section 
3121(a); 

(ii) Such remuneration paid to an 
employee for services covered by: 

(a) An agreement entered into pursu-
ant to section 218 of the Social Secu-
rity Act (42 U.S.C. 418), which section 
provides for extension of the Federal 
old-age, survivors and disability insur-
ance system to State and local govern-
ment employees under voluntary 
agreements between the States and the
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Secretary of Health, Education, and 
Welfare (Federal Security Adminis-
trator before April 11, 1953), or 

(b) An agreement entered into pursu-
ant to the provisions of section 3121(1), 
relating to coverage of citizens of the 
United States who are employees of 
foreign subsidiaries of domestic cor-
porations, 

as would be wages under section 3121(a) 
if such services constituted employ-
ment under section 3121(b). For an ex-
planation of the term ‘‘wages’’, see the 
regulations under section 3121(a) in 
part 31 of this chapter (Employment 
Tax Regulations); and 

(iii) Compensation, as defined in sec-
tion 3231(e), which is subject to the em-
ployee tax imposed by section 3201 or 
the employee representative tax im-
posed by section 3211. 

(c) Minimum net earnings from self-em-
ployment. Self-employment income 
does not include the net earnings from 
self-employment of an individual when 
the amount of such earnings for the 
taxable year is less than $400. Thus, an 
individual having only $300 of net earn-
ings from self-employment for the tax-
able year would not have any self-em-
ployment income. However, an indi-
vidual having net earnings from self-
employment of $400 or more for the 
taxable year may, by application of 
paragraph (b)(2) of this section, have 
less than $400 of self-employment in-
come for purposes of the tax imposed 
under section 1401(a) and the tax im-
posed under section 1401(b) or may have 
self-employment income of $400 or 
more for purposes of the tax imposed 
under section 1401(a) and of less than 
$400 for purposes of the tax imposed 
under section 1401(b). This could occur 
in a case in which the amount of the 
individual’s net earnings from self-em-
ployment is $400 or more for a taxable 
year and the amount of such net earn-
ings from self-employment plus the 
amount of wages, as defined in para-
graph (b)(3) of this section, paid to him 
during the taxable year exceed the 
maximum self-employment income, as 
set forth in paragraph (b)(1) of this sec-
tion, for the taxable year. However, the 
result occurs only if such maximum 
self-employment income exceeds the 
amount of such wages. The application 

of this paragraph may be illustrated by 
the following example:

Example. For 1974 M, a calendar-year tax-
payer, has net earnings from self-employ-
ment of $2,000 and wages (as defined in para-
graph (b)(3) (i) and (ii) of this section) of 
$12,500. Since M’s net earnings from self-em-
ployment plus his wages exceed the max-
imum self-employment income for 1974 
($13,200), his self-employment income for 1974 
is $700 ($13,200¥$12,500). If M also had wages, 
as defined in paragraph (b)(3)(iii) of this sec-
tion, of $200, his self-employment income 
would be $700 for purposes of the tax imposed 
under section 1401(a) and $500 ($13,200¥$12,700 
($12,500+$200)) for purposes of the tax im-
posed under section 1401(b).

For provisions relating to when wages 
as defined in paragraph (b)(3)(iii) of 
this section are treated as paid, see 
paragraph (b)(2)(iii) of this section. 

(d) Nonresident aliens. A nonresident 
alien individual never has self-employ-
ment income. While a nonresident 
alien individual who derives income 
from a trade or business carried on 
within the United States, Puerto Rico, 
the Virgin Islands, Guam, or American 
Samoa (whether by agents or employ-
ees, or by a partnership of which he is 
a member) may be subject to the appli-
cable income tax provisions on such in-
come, such nonresident alien indi-
vidual will not be subject to the tax on 
self-employment income, since any net 
earnings which he may have from self-
employment do not constitute self-em-
ployment income. For the purpose of 
the tax on self-employment income, an 
individual who is not a citizen of the 
United States but who is a resident of 
the Commonwealth of Puerto Rico, the 
Virgin Islands, or, for taxable years be-
ginning after 1960, of Guam or Amer-
ican Samoa is not considered to be a 
nonresident alien individual. 

[T.D. 6691, 28 FR 12796, Dec. 3, 1963, as amend-
ed by T.D. 7333, 39 FR 44447, Dec. 24, 1974]

§ 1.1402(c)–1 Trade or business. 

In order for an individual to have net 
earnings from self-employment, he 
must carry on a trade or business, ei-
ther as an individual or as a member of 
a partnership. Except for the exclu-
sions discussed in §§ 1.1402(c)–2 to 
1.1402(c)–7, inclusive, the term ‘‘trade 
or business’’, for the purpose of the tax 
on self-employment income, shall have
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