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Code due solely to the errors or omis-
sions of the qualified intermediary. If a
qualified intermediary fails to provide
the allocation information required by
this paragraph (e)(5)(v)(C)(2), with re-
spect to U.S. non-exempt recipients,
the withholding agent shall report the
unallocated amount paid from the
withholding rate pool to an unknown
recipient, or otherwise in accordance
with the appropriate Form 1099 and the
instructions accompanying the form.

(f) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules—@1) Special rules
for existing documentation. For purposes
of paragraphs (d)(3) and (e)(2)(i) of this
section, the validity of a withholding
certificate (namely, Form W-8, 8233,
1001, 4224, or 1078 , or a statement de-
scribed in §1.1441-5 in effect prior to
January 1, 2001 (see §1.1441-5 as con-
tained in 26 CFR part 1, revised April 1,
1999)) that was valid on January 1, 1998
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
3ba, revised April 1, 1999) and expired,
or will expire, at any time during 1998,
is extended until December 31, 1998.
The validity of a withholding certifi-
cate that is valid on or after January 1,
1999, remains valid until its validity ex-
pires under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 3ba, revised April 1, 1999)
but in no event will such withholding
certificate remain valid after Decem-
ber 31, 2000. The rule in this paragraph
(£)(2)(1), however, does not apply to ex-
tend the validity period of a with-
holding certificate that expires solely
by reason of changes in the cir-
cumstances of the person whose name
is on the certificate. Notwithstanding
the first three sentences of this para-
graph (f)(2)(i), a withholding agent may
choose to not take advantage of the
transition rule in this paragraph
(f)(2)(1) with respect to one or more
withholding certificates wvalid under
the regulations in effect prior to Janu-
ary 1, 2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and, therefore, to
require withholding certificates con-
forming to the requirements described
in this section (new withholding cer-
tificates). For purposes of this section,
a new withholding certificate is
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deemed to satisfy the documentation
requirement under the regulations in
effect prior to January 1, 2001 (see 26
CFR parts 1 and 3ba, revised April 1,
1999). Further, a new withholding cer-
tificate remains wvalid for the period
specified in paragraph (e)(4)(ii) of this
section, regardless of when the certifi-
cate is obtained.

(ii) Lack of documentation for past
years. A taxpayer may elect to apply
the provisions of paragraphs
(b)(MH(E)(B), (ii), and (iii) of this section,
dealing with liability for failure to ob-
tain documentation timely, to all of its
open tax years, including tax years
that are currently under examination
by the IRS. The election is made by
simply taking action under those pro-
visions in the same manner as the tax-
payer would take action for payments
made after December 31, 2000.

[T.D. 8734, 62 FR 53424, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72184, 72187, Dec.
31, 1998; T.D. 8856, 64 FR 73409, 73412, Dec. 30,
1999; T.D. 8881, 656 FR 32170, 32211, May 22,
2000; 66 FR 18188, Apr. 6, 2001]

§1.1441-1T Requirement for the de-
duction and withholding of tax on
payments to foreign persons (tem-
porary).

(a) Through (b)(M({)(C) [Reserved].
For further guidance, see §1.1441-1(a)
through (b)(7)(1)(C).

M)(ME)(D). The withholding agent
has complied with the provisions of
§1.1441-6(d).

(b)(T)(ii) through (f)(2)(ii) [Reserved].
For further guidance, see §1.1441-
1(b)(7)(ii) through (f)(2)(ii).

[T.D. 8977, 67 FR 2328, Jan. 17, 2002]

§1.1441-2 Amounts subject to with-
holding.

(a) In general. For purposes of the
regulations under chapter 3 of the In-
ternal Revenue Code, the term amounts
subject to withholding means amounts
from sources within the United States
that constitute either fixed or deter-
minable annual or periodical income
described in paragraph (b) of this sec-
tion or other amounts subject to with-
holding described in paragraph (c) of
this section. For purposes of this para-
graph (a), an amount shall be treated
as being from sources within the
United States if the source of the

113



§1.1441-2

amount cannot be determined at the
time of payment. See §1.1441-3(d)(1) for
determining the amount to be withheld
from a payment in the absence of infor-
mation at the time of payment regard-
ing the source of the amount. Amounts
subject to withholding include
amounts that are not fixed or deter-
minable annual or periodical income
and upon which withholding is specifi-
cally required under a provision of this
section or another section of the regu-
lations under chapter 3 of the Internal
Revenue Code (such as corporate dis-
tributions upon which withholding is
required under §1.1441-3(c)(1) that do
not constitute dividend income).
Amounts subject to withholding do not
include—

(1) Amounts described in §1.1441-
1(b)(4)(i) to the extent they involve in-
terest on obligations in bearer form or
on foreign-targeted registered obliga-
tions (but, in the case of a foreign-tar-
geted registered obligation, only to the
extent of those amounts paid to a reg-
istered owner that is a financial insti-
tution within the meaning of section
871(h)(56)(B) or a member of a clearing
organization which member is the ben-
eficial owner of the obligation);

(2) Amounts described in §1.1441-
1(b)(4)(ii) (dealing with bank deposit in-
terest and similar types of interest (in-
cluding original issue discount) de-
scribed in section 871(i)(2)(A) or 881(d));

(3) Amounts described in §1.1441-
1(b)(4)(iv) (dealing with interest or
original issue discount on certain
short-term obligations described in
section 871(g)(1)(B) or 881(e));

(4) Amounts described in §1.1441-
1(b)(4)(xx) (dealing with income from
certain gambling winnings exempt
from tax under section 871(j));

(6) Amounts paid as part of the pur-
chase price of an obligation sold or ex-
changed between interest payment
dates, unless the sale or exchange is
part of a plan the principal purpose of
which is to avoid tax and the with-
holding agent has actual knowledge or
reason to know of such plan;

(6) Original issue discount paid as
part of the purchase price of an obliga-
tion sold or exchanged in a transaction
other than a redemption of such obliga-
tion, unless the purchase is part of a
plan the principal purpose of which is
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to avoid tax and the withholding agent
has actual knowledge or reason to
know of such plan; and

(7) Insurance premiums paid with re-
spect to a contract that is subject to
the section 4371 excise tax.

(b) Fizxed or determinable annual or pe-
riodical income—(1) In general—(i) Defi-
nition. For purposes of chapter 3 of the
Internal Revenue Code and the regula-
tions thereunder, fixed or determinable
annual or periodical income includes
all income included in gross income
under section 61 (including original
issue discount) except for the items
specified in paragraph (b)(2) of this sec-
tion. Items of income that are excluded
from gross income under a provision of
law without regard to the U.S. or for-
eign status of the owner of the income,
such as interest excluded from gross in-
come under section 103(a) or qualified
scholarship income under section 117,
shall not be treated as fixed or deter-
minable annual or periodical income
under chapter 3 of the Internal Rev-
enue Code. Income excluded from gross
income under section 892 (income of
foreign governments) or section 115 (in-
come of a U.S. possession) is fixed or
determinable annual or periodical in-
come since the exclusion from gross in-
come under those sections is dependent
on the foreign status of the owner of
the income. See §1.306-3(h) for treating
income from the disposition of section
306 stock as fixed or determinable an-
nual or periodical income.

(ii) Manner of payment. The term fired
or determinable annual or periodical is
merely descriptive of the character of a
class of income. If an item of income
falls within the class of income con-
templated in the statute and described
in paragraph (a) of this section, it is
immaterial whether payment of that
item is made in a series of payments or
in a single lump sum. Further, the in-
come need not be paid annually if it is
paid periodically; that is to say, from
time to time, whether or not at regular
intervals. The fact that a payment is
not made annually or periodically does
not, however, prevent it from being
fixed or determinable annual or peri-
odical income (e.g., a lump sum pay-
ment). In addition, the fact that the
length of time during which the pay-
ments are to be made may be increased
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or diminished in accordance with
someone’s will or with the happening
of an event does not disqualify the pay-
ment as determinable or periodical.
For this purpose, the share of the fixed
or determinable annual or periodical
income of an estate or trust from
sources within the United States which
is required to be distributed currently,
or which has been paid or credited dur-
ing the taxable year, to a nonresident
alien beneficiary of such estate or trust
constitutes fixed or determinable an-
nual or periodical income.

(iii) Determinability of amount. An
item of income is fixed when it is to be
paid in amounts definitely pre-deter-
mined. An item of income is deter-
minable if the amount to be paid is not
known but there is a basis of calcula-
tion by which the amount may be
ascertained at a later time. For exam-
ple, interest is determinable even if it
is contingent in that its amount can-
not be determined at the time of pay-
ment of an amount with respect to a
loan because the calculation of the in-
terest portion of the payment is con-
tingent upon factors that are not fixed
at the time of the payment. For pur-
poses of this section, an amount of in-
come does not have to be determined at
the time that the payment is made in
order to be determinable. An amount of
income described in paragraph (a) of
this section which the withholding
agent knows is part of a payment it
makes but which it cannot calculate
exactly at the time of payment, is nev-
ertheless determinable if the deter-
mination of the exact amount depends
upon events expected to occur at a fu-
ture date. In contrast, a payment
which may be income in the future
based upon events that are not antici-
pated at the time the payment is made
is not determinable. For example, loan
proceeds may become income to the
borrower when and to the extent the
loan is canceled without repayment.
While the cancellation of the debt is
income to the borrower when it occurs,
it is not determinable at the time the
loan proceeds are disbursed to the bor-
rower if the lack of repayment leading
to the cancellation of part or all of the
debt was not anticipated at the time of
disbursement. The fact that the source
of an item of income cannot be deter-
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mined at the time that the payment is
made does not render a payment not
determinable. See §1.1441-3(d)(1) for de-
termining the amount to be withheld
from a payment in the absence of infor-
mation at the time of payment regard-
ing the source of the amount.

(2) Ezxceptions. For purposes of chap-
ter 3 of the Code and the regulations
thereunder, the items of income de-
scribed in this paragraph (b)(2) are not
fixed or determinable annual or peri-
odical income—

(i) Gains derived from the sale of
property (including market discount
and option premiums), except for gains
described in paragraph (b)(3) or (c) of
this section; and

(ii) Any other income that the Inter-
nal Revenue Service (IRS) may deter-
mine, in published guidance (see
§601.601(d)(2) of this chapter), is not
fixed or determinable annual or peri-
odical income.

(3) Original issue discount—(i) Amount
subject to tax. An amount representing
original issue discount is fixed or de-
terminable annual or periodical income
that is subject to tax under sections
871(a)(1)(C) and 881(a)(3) to the extent
provided in those sections and this
paragraph (b)(3) if not otherwise ex-
cluded under paragraph (a) of this sec-
tion. An amount of original issue dis-
count is subject to tax with respect to
a foreign beneficial owner of an obliga-
tion carrying original issue discount
upon a sale or exchange of the obliga-
tion or when a payment is made on
such obligation. The amount taxable is
the amount of original issue discount
that accrued while the foreign person
held the obligation up to the time that
the obligation is sold or exchanged or
that a payment is made on the obliga-
tion, reduced by any amount of origi-
nal issue discount that was taken into
account prior to that time (due to a
payment made on the obligation). In
the case of a payment made on the ob-
ligation, the tax due on the amount of
original issue discount may not exceed
the amount of the payment reduced by
the tax imposed on any portion of the
payment that is qualified stated inter-
est.

(ii) Amounts subject to withholding. A
withholding agent must withhold on
the taxable amount of original issue

115



§1.1441-2

discount paid on the redemption of an
original issue discount obligation un-
less an exception to withholding ap-
plies (e.g., portfolio interest or treaty
exception). In addition, withholding is
required on the taxable amount of
original issue discount upon the sale or
exchange of an original issue discount
obligation, other than in a redemption,
to the extent the withholding agent
has actual knowledge or reason to
know that the sale or exchange is part
of a plan the principal purpose of which
is to avoid tax. If a withholding agent
cannot determine the taxable amount
of original issue discount on the re-
demption of an original issue discount
obligation (or on the sale or exchange
of such an obligation if the principal
purpose of the sale is to avoid tax),
then it must withhold on the entire
amount of original issue discount ac-
crued from the date of issue until the
date of redemption (or the date the ob-
ligation is sold or exchanged) deter-
mined on the basis of the most recently
published ‘‘List of Original Issue Dis-
count Instruments” (IRS Publication
1212, available from the IRS Forms Dis-
tribution Center) or similar list pub-
lished by the IRS as if the beneficial
owner of the obligation had held the
obligation since its original issue.

(iii) Ezxceptions to withholding. To the
extent that this paragraph (b)(3) ap-
plies to require withholding by a per-
son other than an issuer of an original
issue discount obligation, or the
issuer’s agent, it shall apply only to
obligations issued after December 31,
2000.

(4) Securities lending transactions and
equivalent transactions. See §§1.871-
T()(2) and 1.881-2(b)(2) regarding the
character of substitute payments as
fixed and determinable annual or peri-
odical income. Such amounts con-
stitute income subject to withholding
to the extent they are from sources
within the United States, as deter-
mined under section §§1.861-2(a)(7) and
1.861-3(a)(6). See §§1.6042-3(a)(2) and
1.6049-5(a)(5) for reporting require-
ments applicable to substitute dividend
and interest payments, respectively.

(c) Other income subject to withholding.
Withholding is also required on the fol-
lowing items of income—
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(1) Gains described in sections 631 (b)
or (c), relating to treatment of gain on
disposal of timber, coal, or domestic
iron ore with a retained economic in-
terest; and

(2) Gains subject to the 30-percent
tax under section 871(a)(1)(D) or
881(a)(4), relating to contingent pay-
ments received from the sale or ex-
change of patents, copyrights, and
similar intangible property.

(d) Ezxceptions to withholding where no
money or property is paid or lack of
knowledge—(1) General rule. A with-
holding agent who is not related to the
recipient or beneficial owner has an ob-
ligation to withhold under section 1441
only to the extent that, at any time be-
tween the date that the obligation to
withhold would arise (but for the provi-
sions of this paragraph (d)) and the due
date for the filing of return on Form
1042 (including extensions) for the year
in which the payment occurs, it has
control over, or custody of money or
property owned by the recipient or ben-
eficial owner from which to withhold
an amount and has knowledge of the
facts that give rise to the payment.
The exemption from the obligation to
withhold under this paragraph (d) shall
not apply, however, to distributions
with respect to stock or if the lack of
control or custody of money or prop-
erty from which to withhold is part of
a pre-arranged plan known to the with-
holding agent to avoid withholding
under section 1441, 1442, or 1443. For
purposes of this paragraph (d), a with-
holding agent is related to the recipi-
ent or beneficial owner if it is related
within the meaning of section 482. Any
exemption from withholding pursuant
to this paragraph (d) applies without a
requirement that documentation be
furnished to the withholding agent.
However, documentation may have to
be furnished for purposes of the infor-
mation reporting provisions under
chapter 61 of the Code and backup
withholding under section 3406. The ex-
emption from withholding under this
paragraph (d) is not a determination
that the amounts are not fixed or de-
terminable annual or periodical in-
come, nor does it constitute an exemp-
tion from reporting the amount under
§1.1461-1 (b) and (c).
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(2) Cancellation of debt. A lender of
funds who forgives any portion of the
loan is deemed to have made a pay-
ment of income to the borrower under
§1.61-12 at the time the event of for-
giveness occurs. However, based on the
rules of paragraph (d)(1) of this section,
the lender shall have no obligation to
withhold on such amount to the extent
that it does not have custody or con-
trol over money or property of the bor-
rower at any time between the time
that the loan is forgiven and the due
date (including extensions) of the Form
1042 for the year in which the payment
is deemed to occur. A payment re-
ceived by the lender from the borrower
in partial settlement of the debt obli-
gation does not, for this purpose, con-
stitute an amount of money or prop-
erty belonging to the borrower from
which the withholding tax liability can
be satisfied.

(3) Satisfaction of liability following
underwithholding by withholding agent.
A withholding agent who, after failing
to withhold the proper amount from a
payment, satisfies the underwithheld
amount out of its own funds may cause
the beneficial owner to realize income
to the extent of such satisfaction or
may be considered to have advanced
funds to the beneficial owner. Such de-
termination depends upon the contrac-
tual arrangements governing the satis-
faction of such tax liability (e.g., ar-
rangements in which the withholding
agent agrees to pay the amount due
under section 1441 for the beneficial
owner) or applicable laws governing
the transaction. If the satisfaction of
the tax liability is considered to con-
stitute an advance of funds by the
withholding agent to the beneficial
owner and the withholding agent fails
to collect the amount from the bene-
ficial owner, a cancellation of indebt-
edness may result, giving rise to in-
come to the beneficial owner under
§1.61-12. While such income is annual
or periodical fixed or determinable, the
withholding agent shall have no liabil-
ity to withhold on such income to the
extent the conditions set forth in para-
graphs (d) (1) and (2) of this section are
satisfied with respect to this income.
Contrast the rules of this paragraph
(d)(3) with the rules in §1.1441-3(f)(1)
dealing with a situation in which the
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satisfaction of the beneficial owner’s
tax liability itself constitutes addi-
tional income to the beneficial owner.
See, also, §1.1441-3(c)(2)(ii)(B) for a spe-
cial rule regarding underwithholding
on corporate distributions due to un-
derestimating an amount of earnings
and profits.

(e) Payment—(1) General rule. A pay-
ment is considered made to a person if
that person realizes income whether or
not such income results from an actual
transfer of cash or other property. For
example, realization of income from
cancellation of debt results in a
deemed payment. A payment is consid-
ered made when the amount would be
includible in the income of the bene-
ficial owner under the U.S. tax prin-
ciples governing the cash basis method
of accounting. A payment is considered
made whether it is made directly to
the beneficial owner or to another per-
son for the benefit of the beneficial
owner (e.g., to the agent of the bene-
ficial owner). Thus, a payment of in-
come is considered made to a beneficial
owner if it is paid in complete or par-
tial satisfaction of the beneficial own-
er’s debt to a creditor. In the event of
a conflict between the rules of this
paragraph (e)(1) governing whether a
payment has occurred and its timing
and the rules of §31.3406(a)-4 of this
chapter, the rules in §31.3406(a)-4 of
this chapter shall apply to the extent
that the application of section 3406 is
relevant to the transaction at issue.

(2) Income allocated under section 482.
A payment is considered made to the
extent income subject to withholding
is allocated under section 482. Further,
income arising as a result of a sec-
ondary adjustment made in conjunc-
tion with a reallocation of income
under section 482 from a foreign person
to a related U.S. person is considered
paid to a foreign person unless the tax-
payer to whom the income is reallo-
cated has entered into a repatriation
agreement with the IRS and the agree-
ment eliminates the liability for with-
holding under this section. For pur-
poses of determining the liability for
withholding, the payment of income is
deemed to have occurred on the last
day of the taxable year in which the
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transactions that give rise to the allo-
cation of income and the secondary ad-
justments, if any, took place.

(3) Blocked income. Income is not con-
sidered paid if it is blocked under exec-
utive authority, such as the Presi-
dent’s exercise of emergency power
under the Trading with the Enemy Act
(50 U.S.C. App. 5), or the International
Emergency Economic Powers Act (50
U.S.C. 1701 et seq). However, on the
date that the blocking restrictions are
removed, the income that was blocked
is considered constructively received
by the beneficial owner (and therefore
paid for purposes of this section) and
subject to withholding under §1.1441-1.
Any exemption from withholding pur-
suant to this paragraph (e)(3) applies
without a requirement that docu-
mentation be furnished to the with-
holding agent. However, documenta-
tion may have to be furnished for pur-
poses of the information reporting pro-
visions under chapter 61 of the Code
and backup withholding under section
3406. The exemption from withholding
granted by this paragraph (e)(3) is not
a determination that the amounts are
not fixed or determinable annual or pe-
riodical income.

(4) Special rules for dividends. For pur-
poses of sections 1441 and 6042, in the
case of stock for which the record date
is earlier than the payment date, divi-
dends are considered paid on the pay-
ment date. In the case of a corporate
reorganization, if a beneficial owner is
required to exchange stock held in a
former corporation for stock in a new
corporation before dividends that are
to be paid with respect to the stock in
the new corporation will be paid on
such stock, the dividend is considered
paid on the date that the payee or ben-
eficial owner actually exchanges the
stock and receives the dividend. See
§31.3406(a)-4(a)(2) of this chapter.

(5) Certain interest accrued by a foreign
corporation. For purposes of sections
1441 and 6049, a foreign corporation
shall be treated as having made a pay-
ment of interest as of the last day of
the taxable year if it has made an elec-
tion under §1.884-4(c)(1) to treat ac-
crued interest as if it were paid in that
taxable year.

(6) Payments other than in U.S. dollars.
For purposes of section 1441, a payment
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includes amounts paid in a medium
other than U.S. dollars. See §1.1441-3(e)
for rules regarding the amount subject
to withholding in the case of such pay-
ments.

(f) Effective date. This section applies
to payments made after December 31,
2000.

[T.D. 8734, 62 FR 53444, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72187, Dec. 31,
1998; T.D. 8856, 64 FR 73412, Dec. 30, 1999; T.D.
8881, 656 FR 32186, May 22, 2000]

§1.1441-3 Determination of amounts
to be withheld.

(a) Withholding on gross amount. Ex-
cept as otherwise provided in regula-
tions under section 1441, the amount
subject to withholding under §1.1441-1
is the gross amount of income subject
to withholding that is paid to a foreign
person. The gross amount of income
subject to withholding may not be re-
duced by any deductions, except to the
extent that one or more personal ex-
emptions are allowed as provided under
§1.1441-4(b)(6).

(b) Withholding on payments on certain
obligations—(1) Withholding at time of
payment of interest. When making a
payment on an interest-bearing obliga-
tion, a withholding agent must with-
hold under §1.1441-1 upon the gross
amount of stated interest payable on
the interest payment date, regardless
of whether the payment constitutes a
return of capital or the payment of in-
come within the meaning of section 61.
To the extent an amount was withheld
on an amount of capital rather than in-
terest, see the rules for adjustments,
refunds, or credits under §1.1441-1(b)(8).

(2) No withholding between interest
payment dates—(i) In general. A with-
holding agent is not required to with-
hold under §1.1441-1 upon interest ac-
crued on the date of a sale or exchange
of a debt obligation when that sale oc-
curs between two interest payment
dates (even though the amount is
treated as interest under §1.61-7(c) or
(d) and is subject to tax under section
871 or 881). See §1.6045-1(c) for reporting
requirements by brokers with respect
to sale proceeds. See §1.61-7(c) regard-
ing the character of payments received
by the acquirer of an obligation subse-
quent to such acquisition (that is, as a
return of capital or interest accrued
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