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Example (2). Assume the same facts as in
example (1) except that Z Co.’s claim for tre-
ble damages was based on a conspiracy to fix
and maintain prices in the sale of electrical
transformers during 1963. Although the
criminal prosecution of the defendants did
not involve 1963 (a year barred by the appli-
cable criminal statute of limitations when
the prosecution was instituted), Z Co.’s
pleadings alleged that the civil statute of
limitations had been tolled by the defend-
ants’ fraudulent concealment of their con-
spiracy. Since the United States has ob-
tained both a judgment in a criminal pro-
ceeding and an injunction against the de-
fendants in connection with their activities
from 1965 to 1970, and the alleged actions of
the defendants in 1963 would have con-
travened such injunction if it were applica-
ble in 1963, the alleged violation in 1963 is re-
lated to the violation from 1965 to 1970. Ac-
cordingly, the tax consequences to X Co. and
Y Co. of the payments of $85,000 in settle-
ment of Z Co.’s claim against X Co. and Y
Co. are the same as in example (1).

Example (3). Assume the same facts as in
example (1) except that Z Co.’s claim for tre-
ble damages was based on a conspiracy to fix
and maintain prices with respect to elec-
trical insulators for high-tension power
poles. Since the civil action was not based on
the same violation of the Federal antitrust
laws as the criminal action, or on a related
violation (a violation which would have con-
travened the injunction if it were applica-
ble), X Co. and Y Co. are not precluded by
section 162(g) from deducting as a trade or
business expense the entire $85,000 paid by
each in settlement of the civil action.

[T.D. 7217, 37 FR 23916, Nov. 10, 1972]

§1.162-25 Deductions with respect to
noncash fringe benefits.

(a) [Reserved]

(b) Employee. If an employer provides
the use of a vehicle (as defined in §1.61-
21(e)(2)) to an employee as a noncash
fringe benefit and includes the entire
value of the benefit in the employee’s
gross income without taking into ac-
count any exclusion for a working con-
dition fringe allowable under section
132 and the regulations thereunder, the
employee may deduct that value multi-
plied by the percentage of the total use
of the vehicle that is in connection
with the employer’s trade or business
(business value). For taxable years be-
ginning before January 1, 1990, the em-
ployee may deduct the business value
from gross income in determining ad-
justed gross income. For taxable years
beginning on or after January 1, 1990,
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the employee may deduct the business
value only as a miscellaneous itemized
deduction in determining taxable in-
come, subject to the 2-percent floor
provided in section 67. If the employer
determines the value of the noncash
fringe benefit under a special account-
ing rule that allows the employer to
treat the value of benefits provided
during the last two months of the cal-
endar year or any shorter period as
paid during the subsequent calendar
year, then the employee must deter-
mine the deduction allowable under
this paragraph (b) without regard to
any use of the benefit during those last
two months or any shorter period. The
employee may not use a cents-per-mile
valuation method to determine the de-
duction allowable under this paragraph
(0).

[T.D. 8451, 57 FR 57669, Dec. 7, 1992; 57 FR
60568, Dec. 21, 1992]

§1.162-25T Deductions with respect to
noncash fringe Dbenefits (tem-
porary).

(a) Employer. If an employer includes
the value of a noncash fringe benefit in
an employee’s gross income, the em-
ployer may not deduct this amount as
compensation for services, but rather
may deduct only the costs incurred by
the employer in providing the benefit
to the employee. The employer may be
allowed a cost recovery deduction
under section 168 or a deduction under
section 179 for an expense not charge-
able to capital account, or, if the
noncash fringe benefit is property
leased by the employer, a deduction for
the ordinary and necessary business ex-
pense of leasing the property.

(b) [Reserved]

(c) Examples. The following examples
illustrate the provisions of this sec-
tion.

Example (1). On January 1, 1986, X Company
owns and provides the use of an automobile
with a fair market value of $20,000 to E, an
employee, for the entire calendar year. Both
X and E compute taxable income on the
basis of the calendar year. Seventy percent
of the use of the automobile by E is in con-
nection with X’s trade or business. If X uses
the special rule provided in §1.61-2T for val-
uing the availability of the automobile and
takes into account the amount excludable as
a working condition fringe, X would include
$1,680 ($5,600, the Annual Lease Value, less 70
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percent of $5,600) in E’s gross income for 1986.
X may not deduct the amount included in
E’s income as compensation for services. X
may, however, determine a cost recovery de-
duction under section 168, subject to the lim-
itations under section 280F, for taxable year
1986.

Example (2). The facts are the same as in
example (1), except that X includes $5,600 in
E’s gross income, the value of the noncash
fringe benefit without taking into account
the amount excludable as a working condi-
tion fringe. X may not deduct that amount
as compensation for services, but may deter-
mine a cost recovery deduction under section
168, subject to the limitations under section
280F. For purposes of determining adjusted
gross income, E may deduct $3,920 ($5,600
multiplied by the percent of business use).

[T.D. 8061, 50 FR 46013, Nov. 6, 1985, as amend-
ed by T.D. 8063, 50 FR 52312, Dec. 23, 1985;
T.D. 8276, 54 FR 51026, Dec. 12, 1989; T.D. 8451,
57 FR 57669, Dec. 7, 1992]

§1.162-27 Certain employee remunera-
tion in excess of $1,000,000.

(a) Scope. This section provides rules
for the application of the $1 million de-
duction limit under section 162(m) of
the Internal Revenue Code. Paragraph
(b) of this section provides the general
rule limiting deductions under section
162(m). Paragraph (c) of this section
provides definitions of generally appli-
cable terms. Paragraph (d) of this sec-
tion provides an exception from the de-
duction limit for compensation payable
on a commission basis. Paragraph (e) of
this section provides an exception for
qualified performance-based compensa-
tion. Paragraphs (f) and (g) of this sec-
tion provide special rules for corpora-
tions that become publicly held cor-
porations and payments that are sub-
ject to section 280G, respectively. Para-
graph (h) of this section provides tran-
sition rules, including the rules for
contracts that are grandfathered and
not subject to section 162(m). Para-
graph (j) of this section contains the ef-
fective date provisions. For rules con-
cerning the deductibility of compensa-
tion for services that are not covered
by section 162(m) and this section, see
section 162(a)(1) and §1.162-7. This sec-
tion is not determinative as to whether
compensation meets the requirements
of section 162(a)(1).

(b) Limitation on deduction. Section
162(m) precludes a deduction under
chapter 1 of the Internal Revenue Code

§1.162-27

by any publicly held corporation for
compensation paid to any covered em-
ployee to the extent that the com-
pensation for the taxable year exceeds
$1,000,000.

(¢c) Definitions—(1) Publicly held cor-
poration—(i) General rule. A publicly
held corporation means any corporation
issuing any class of common equity se-
curities required to be registered under
section 12 of the Exchange Act. A cor-
poration is not considered publicly held
if the registration of its equity securi-
ties is voluntary. For purposes of this
section, whether a corporation is pub-
licly held is determined based solely on
whether, as of the last day of its tax-
able year, the corporation is subject to
the reporting obligations of section 12
of the Exchange Act.

(ii) Affiliated groups. A publicly held
corporation includes an affiliated
group of corporations, as defined in
section 1504 (determined without re-
gard to section 1504(b)). For purposes of
this section, however, an affiliated
group of corporations does not include
any subsidiary that is itself a publicly
held corporation. Such a publicly held
subsidiary, and its subsidiaries (if any),
are separately subject to this section.
If a covered employee is paid com-
pensation in a taxable year by more
than one member of an affiliated
group, compensation paid by each
member of the affiliated group is ag-
gregated with compensation paid to
the covered employee by all other
members of the group. Any amount dis-
allowed as a deduction by this section
must be prorated among the payor cor-
porations in proportion to the amount
of compensation paid to the covered
employee by each such corporation in
the taxable year.

(2) Covered employee—(i) General rule.
A covered employee means any indi-
vidual who, on the last day of the tax-
able year, is—

(A) The chief executive officer of the
corporation or is acting in such capac-
ity; or

(B) Among the four highest com-
pensated officers (other than the chief
executive officer).

(i1) Application of rules of the Securities
and Exchange Commission. Whether an
individual is the chief executive officer
described in paragraph (c)(2)(i)(A) of
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