§1.164-5

§1.164-5 Certain retail sales taxes and
gasoline taxes.

For taxable years beginning before
January 1, 1964, any amount rep-
resenting a State or local sales tax
paid by a consumer of services or tan-
gible personal property is deductible by
such consumer as a tax, provided it is
separately stated and not paid in con-
nection with his trade or business. For
taxable years beginning after Decem-
ber 31, 1963, only the amount of any
separately stated State and local gen-
eral sales tax (as defined in paragraph
(g) of §1.164-3) and tax on the sale of
gasoline, diesel fuel or other motor fuel
paid by the consumer (other than in
connection with his trade or business)
is deductible by the consumer as tax.
The fact that, under the law imposing
it, the incidence of such State or local
tax does not fall on the consumer is
immaterial. The requirement that the
amount of tax must be separately stat-
ed will be deemed complied with where
it clearly appears that at the time of
sale to the consumer, the tax was
added to the sales price and collected
or charged as a separate item. It is not
necessary, for the purpose of this sec-
tion, that the consumer be furnished
with a sales slip, bill, invoice, or other
statement on which the tax is sepa-
rately stated. For example, where the
law imposing the State or local tax for
which the taxpayer seeks a deduction
contains a prohibition against the sell-
er absorbing the tax, or a provision re-
quiring a posted notice stating that the
tax will be added to the quoted price,
or a requirement that the tax be sepa-
rately shown in advertisements or sep-
arately stated on all bills and invoices,
it is presumed that the amount of the
State or local tax was separately stat-
ed at the time paid by the consumer;
except that such presumption shall
have no application to a tax on the sale
of gasoline, diesel fuel or other motor
fuel imposed upon a wholesaler unless
such provisions of law apply with re-
spect to both the sale at wholesale and
the sale at retail.

[T.D. 6780, 29 FR 18147, Dec. 22, 1964]
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§1.164-6 Apportionment of taxes on
real property between seller and
purchaser.

(a) Scope. Except as provided other-
wise in section 164(f) and §1.164-8, when
real property is sold, section 164(d)(1)
governs the deduction by the seller and
the purchaser of current real property
taxes. Section 164(d)(1) performs two
functions: (1) It provides a method by
which a portion of the taxes for the
real property tax year in which the
property is sold may be deducted by
the seller and a portion by the pur-
chaser; and (2) it limits the deduction
of the seller and the purchaser to the
portion of the taxes corresponding to
the part of the real property tax year
during which each was the owner of the
property. These functions are accom-
plished by treating a portion of the
taxes for the real property tax year in
which the property is sold as imposed
on the seller and a portion as imposed
on the purchaser. To the extent that
the taxes are treated as imposed on the
seller and the purchaser, each shall be
allowed a deduction, under section
164(a), in the taxable year such tax is
paid or accrued, or treated as paid or
accrued under section 164(d)(2) (A) or
(D) and this section. No deduction is al-
lowed for taxes on real property to the
extent that they are imposed on an-
other taxpayer, or are treated as im-
posed on another taxpayer under sec-
tion 164(d). For the election to accrue
real property taxes ratably see section
461(c) and the regulations thereunder.

(b) Application of rule of apportion-
ment. (1)(1) For purposes of the deduc-
tion provided by section 164(a), if real
property is sold during any real prop-
erty tax year, the portion of the real
property tax properly allocable to that
part of the real property tax year
which ends on the day before the date
of the sale shall be treated as a tax im-
posed on the seller, and the portion of
such tax properly allocable to that part
of such real property tax year which
begins on the date of the sale shall be
treated as a tax imposed on the pur-
chased. For definition of ‘‘real property
tax year’ see paragraph (c) of this sec-
tion. This rule shall apply whether or
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