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farming.’’ A makes expenditures for the pur-
pose of soil and water conservation which 
can reasonably be expected to directly and 
substantially benefit the entire 200-acre 
tract. In the absence of clear and convincing 
evidence that a different allocation is more 
reasonable, A may deduct 40 percent (80/200) 
of such expenditures under section 175. The 
same result would obtain if A had made the 
expenditures after newly acquiring the tract 
from a person who had used 80 of the 200 
acres in farming immediately prior to A’s 
acquisition. 

Example 2. Assume the same facts as in Ex-
ample (1), except that A’s expenditures for 
the purpose of soil and water conservation 
can reasonably be expected to directly and 
substantially benefit only the 80 acres which 
qualify as land used in farming; any benefit 
to the other 120 acres would be minor and in-
cidental. A may deduct all of such expendi-
tures under section 175. 

Example 3. Assume the same facts as in Ex-
ample (1), except that A’s expenditures for 
the purpose of soil and water conservation 
can reasonably be expected to directly and 
substantially benefit only the 120 acres 
which do not qualify as land used in farming. 
A may not deduct any of such expenditures 
under section 175. The same result would ob-
tain even if A had leased the 200-acre tract to 
B in the expectation that B would farm the 
entire tract.

[T.D. 7740, 45 FR 78635, Nov. 26, 1980]

§ 1.177–1 Election to amortize trade-
mark and trade name expenditures. 

(a) In general. (1) Section 177 provides 
that a taxpayer may elect to treat any 
trademark or trade name expenditure 
(defined in section 177(b) and paragraph 
(b) of this section) paid or incurred dur-
ing a taxable year beginning after De-
cember 31, 1955, as a deferred expense. 
Any expenditure so treated shall be al-
lowed as a deduction ratably over the 
number of continuous months (not less 
than 60) selected by the taxpayer, be-
ginning with the first month of the 
taxable year in which the expenditure 
is paid or incurred. The term paid or in-
curred, as used in section 177 and this 
section, is to be construed according to 
the method of accounting used by the 
taxpayer in computing taxable income. 
See section 7701(a)(25). An election 
under section 177 is irrevocable insofar 
as it applies to a particular trademark 
or trade name expenditure, but sepa-
rate elections may be made with re-
spect to other trademark or trade 
name expenditures. See subparagraph 
(3) of this paragraph. See also para-

graph (c) of this section for time and 
manner of making election. 

(2) The number of continuous months 
selected by the taxpayer may be equal 
to or greater, but not less than 60, but 
in any event the deduction must begin 
with the first month of the taxable 
year in which the expenditure is paid 
or incurred. The number of months se-
lected by the taxpayer at the time he 
makes the election may not be subse-
quently changed but shall be adhered 
to in computing taxable income for the 
taxable year for which the election is 
made and all subsequent taxable years. 

(3) Section 177 permits an election by 
the taxpayer for each separate trade-
mark or trade name expenditure. Thus, 
a taxpayer who has several trademark 
or trade name expenditures in a tax-
able year may elect under section 177 
with respect to some of such expendi-
tures and not elect with respect to the 
other expenditures. Also, a taxpayer 
may choose different amortization pe-
riods for different trademark or trade 
name expenditures with respect to 
which he has made the election under 
section 177. 

(4) All trademark and trade name ex-
penditures are properly chargeable to 
capital account for purposes of section 
1016(a)(1), relating to adjustments to 
basis of property, whether or not they 
are to be amortized under section 177. 
However, the trademark and trade 
name expenditures with respect to 
which the taxpayer has made an elec-
tion under section 177 must be kept in 
a separate account in the taxpayer’s 
books and records. See paragraph (c) of 
this section. See also section 1016(a)(16) 
and paragraph (m) of § 1.1016–5 for ad-
justments to basis of property for 
amounts allowed as deductions under 
section 177 and this section. 

(b) Trademark and trade name expendi-
tures defined. (1) The term trademark 
and trade name expenditures, as used in 
section 177 and this section, means any 
expenditure which: 

(i) Is directly connected with the ac-
quisition, protection, expansion, reg-
istration (Federal, State, or foreign), 
or defense of a trademark or trade 
name; 

(ii) Is chargeable to capital account; 
and 
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(iii) Is not part of the consideration 
or purchase price paid for a trademark, 
trade name, or a business (including 
goodwill) already in existence. 

An expenditure which fails to meet one 
or more of these tests is not a trade-
mark or trade name expenditure for 
purposes of section 177 and this section. 

Amounts paid in connection with the 
acquisition of an existing trademark or 
trade name may not be amortized 
under section 177 even though such 
amounts may be paid to protect or ex-
pand a previously owned trademark or 
trade name through purchase of a com-
petitive trademark. Similarly, the pro-
visions of section 177 and this section 
are not applicable to expenditures paid 
or incurred for an agreement to dis-
continue the use of a trademark or 
trade name (if the effect of the agree-
ment is the purchase of a trademark or 
trade name) nor to expenditures paid 
or incurred in acquiring franchises or 
rights to the use of a trademark or 
trade name. Generally, section 177 will 
apply to expenditures such as legal fees 
and other costs in connection with the 
acquisition of a certificate of registra-
tion of a trademark from the United 
States or other government, artists’ 
fees and similar expenses connected 
with the design of a distinctive mark 
for a product or service, litigation ex-
penses connected with infringement 
proceedings, and costs in connection 
with the preparation and filing of an 
application for renewal of registration 
and continued use of a trademark. 

(2) Expenditures for a trademark or 
trade name which has a determinable 
useful life and which would otherwise 
be depreciable under section 167 must 
be deferred and amortized under sec-
tion 177 if an election under section 177 
is made with respect to such expendi-
tures. 

(3) The following examples illustrate 
the application of section 177:

Example 1. X Corporation engages an artist 
to design a distinctive trademark for its 
product. At the same time it retains an at-
torney to prepare the papers necessary for 
registration of this trademark with the Fed-
eral Government. The fees of both the artist 
and the attorney may be amortized under 
section 177 over a period of not less than 60 
continuous months. 

Example 2. Y Corporation wishes to expand 
the market served by its product. It acquires 
a competing firm in a neighboring State. The 
contract of sale provides for a purchase price 
of $250,000 of which $225,000 shall constitute 
payment for physical assets and $25,000 for 
the trademark and goodwill. No part of the 
purchase price may be amortized under sec-
tion 177. 

Example 3. M Corporation brings suit 
against N Corporation for infringement of 
M’s trademark. The costs of this litigation 
may be amortized under section 177.

(c) Time and manner of making elec-
tion. (1) A taxpayer who elects to defer 
and amortize any trademark or trade 
name expenditure paid or incurred dur-
ing a taxable year beginning after De-
cember 31, 1955, shall, within the time 
prescribed by law (including extensions 
thereof) for filing his income tax re-
turn for that year, attach to his in-
come tax return a statement signifying 
his election under section 177 and set-
ting forth the following: 

(i) Name and address of the taxpayer, 
and the taxable year involved; 

(ii) An identification of the character 
and amount of each expenditure to 
which the election applies and the 
number of continuous months (not less 
than 60) during which the expenditures 
are to be ratably deducted; and 

(iii) A declaration by the taxpayer 
that he will make an accounting seg-
regation on his books and records of 
the trademark and trade name expendi-
tures for which the election has been 
made, sufficient to permit an identi-
fication of the character and amount of 
each such expenditure and the amorti-
zation period selected for each expendi-
ture. 

(2) The provisions of subparagraph (1) 
of this paragraph shall apply to income 
tax returns and statements required to 
be filed after May 4, 1960. Elections 
properly made in accordance with the 
provisions of Treasury Decision 6209, 
approved October 26, 1956 (21 FR 8319, 
C.B. 1956–2, 1370), continue in effect.

§ 1.178–1 Depreciation or amortization 
of improvements on leased property 
and cost of acquiring a lease. 

(a) In general. Section 178 provides 
rules for determining the amount of 
the deduction allowable for any taxable 
year to a lessee for depreciation or am-
ortization of improvements made on 
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