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any employee within the meaning of
section 401(c)(1) which is allowable as a
deduction only because of the addition
of paragraph (4) to Code section 404(e)
made by section 2001(a)(3) of such Act
(88 Stat. 952).

(b) [Reserved]

[T.D. 7636, 44 FR 47055, Aug. 10, 1979; T.D.
7636, 60 FR 21435, May 2, 1995]

§1.401(e)-6 Special rules for share-
holder-employees.

(a) Limitation of contributions and ben-
efit bases to first $100,000 of annual com-
pensation in case of plans covering share-
holder-employees. (1) Under section
401(a)(17), a plan which provides con-
tributions or benefits for employees,
some or all of whom are shareholder-
employees within the meaning of sec-
tion 1379(d), is subject to the same lim-
itation on annual compensation as a
plan which provides such contributions
or benefits for employees some or all of
whom are self-employed individuals
within the meaning of section 401(c)(1).
Thus, a plan which provides contribu-
tions or benefits for such shareholder-
employees is subject to the rules pro-
vided by §1.401(e)-5, unless otherwise
specified. See also section 1379. In the
case of plans maintained by employers
that are corporations described in sec-
tion 414(b) and that are described in
this subparagraph (1), the same rule de-
scribed in §1.401(e)-5(a)(2) shall apply.

(2) Subparagraph (1) applies to tax-
able years of an electing small business
corporation beginning after December
31, 1975. However, if corporate contribu-
tions made under a plan on behalf of
any shareholder-employee for cor-
porate taxable years beginning after
December 31, 1973, exceed the lesser of
the amount of contributions specified
in section 1379(b)(1) (A) or (B), as in ef-
fect on September 1, 1974, for that
shareholder-employee, subparagraph
(1) applies to such corporate taxable
years. Thus, for example if an electing
small business corporation whose tax-
able year is the calendar year adopted
a plan on January 1, 1974, the plan
would be subject to the provisions of
subparagraph (1) of this section in 1974,
if the corporation made a contribution
in excess of $2,500 on behalf of any
shareholder-employee for such year.

§1.401(f)-1

(b) [Reserved]
[T.D. 7636, 44 FR 47056, Aug. 10, 1979]

§1.401(f)-1 Certain custodial accounts
and annuity contracts.

(a) Treatment of a custodial account or
an annuity contract as a qualified trust.
Beginning on January 1, 1974, a custo-
dial account or an annuity contract
may be used, in lieu of a trust, under
any qualified pension, profitsharing, or
stock bonus plan if the requirements of
paragraph (b) of this section are met. A
custodial account or an annuity con-
tract may be used under such a plan,
whether the plan covers common-law
employees, self-employed individuals
who are treated as employees by reason
of section 401(c), or both. The use of a
custodial account or annuity contract
as part of a plan does not preclude the
use of a trust or another custodial ac-
count or another annuity contract as
part of the same plan. A plan under
which a custodial account or an annu-
ity contract is used may be considered
in connection with other plans of the
employer in determining whether the
requirements of section 401 are satis-
fied. For regulations relating to the pe-
riod before January 1, 1974, see §1.401-8.

(b) Rules applicable to custodial ac-
counts and annuity contracts. (1) Begin-
ning on January 1, 1974, a custodial ac-
count or an annuity contract is treated
as a qualified trust under section 401 if
the following requirements are met:

(i) The custodial account or annuity
contract would, except for that fact
that it is not a trust, constitute a
qualified trust under section 401; and

(ii) In the case of a custodial account,
the custodian either is a bank or is an-
other person who demonstrates, to the
satisfaction of the Commissioner, that
the manner in which he will hold the
assets will be consistent with the re-
quirements of section 401. This dem-
onstration must be made in the same
manner as the demonstration required
by §1.408-2(e).

(2) If a custodial account would, ex-
cept for the fact that it is not a trust,
constitute a qualified trust under sec-
tion 401, it must, for example, be cre-
ated pursuant to a written agreement
which constitutes a valid contract
under local law. In addition, the terms
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