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(d) Taxation by reason of employer con-
tributions made on or before August 1,
1969. (1) Except as provided in section
402(d) (relating to taxable years begin-
ning before January 1, 1977), any con-
tribution to a trust made by an em-
ployer on behalf of an employee—

(i) On or before August 1, 1969, or

(ii) After such date, pursuant to a
binding contract (as defined in §1.83-
3(b)(2)) entered into before April 22,
1969, or

(iii) After August 1, 1969, pursuant to
a written plan in which the employee
participated on April 22, 1969, and
under which the obligation of the em-
ployer on such date was essentially the
same as under a binding written con-
tract, during a taxable year of the em-
ployer which ends within or with a tax-
able year of the trust for which the
trust is not exempt under section 501(a)
shall be included in income of the em-
ployee for his taxable year during
which the contribution is made, if the
employee’s beneficial interest in the
contribution is nonforfeitable at the
time the contribution is made. If the
employee’s beneficial interest in the
contribution is forfeitable at the time
the contribution is made, even though
his interest becomes nonforfeitable
later the amount of such contribution
is not required to be included in the in-
come of the employee at the time his
interest becomes nonforfeitable.

(2)(i) An employee’s beneficial inter-
est in the contribution is nonforfeit-
able, within the meaning of sections
402(b), 403(c), and 404(a)(b) prior to the
amendments made thereto by the Tax
Reform Act of 1969 and section 403(b),
at the time the contribution is made if
there is no contingency under the plan
that may cause the employee to lose
his rights in the contribution. Simi-
larly, an employee’s rights under an
annuity contract purchased for him by
his employer change from forfeitable
to nonforfeitable rights within the
meaning of section 403(d) prior to the
repeal thereof by the Tax Reform Act
of 1969 at that time when, for the first
time, there is no contingency which
may cause the employee to lose his
rights under the contract. For exam-
ple, if under the terms of a pension
plan, an employee upon termination of
his services before the retirement date,
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whether voluntarily or involuntarily,
is entitled to a deferred annuity con-
tract to be purchased with the employ-
er’s contributions made on his behalf,
or is entitled to annuity payments
which the trustee is abligated to make
under the terms of the trust instru-
ment based on the contributions made
by the employer on his behalf, the em-
ployee’s beneficial interest in such con-
tributions is nonforfeitable.

(ii) On the other hand, if, under the
terms of a pension plan, an employee
will lose the right to any annuity pur-
chased from or to be provided by, con-
tributions made by the employer if his
services should be terminated before
retirement, his beneficial interest in
such contributions is nonforfeitable.

(iii) The mere fact that an employee
may not live to the retirement date, or
may live only a short period after the
retirement date, and may not be able
to enjoy the receipt of annuity or pen-
sion payments, does not make his bene-
ficial interest in the contributions
made by the employer on his behalf
forfeitable. If the employer’s contribu-
tions have been irrevocably applied to
purchase an annuity contract for the
employee, or if the trustee is obligated
to use the employer’s contributions to
provide an annuity for the employee
provide only that the employee is alive
on the dates the annuity payments are
due, the employee’s rights in the em-
ployer’s contributions are nonforfeit-
able.

(Secs. 83 and 7805 of the Internal Revenue
Code of 1954 (83 Stat. 588; 68A Stat. 917; 26
U.S.C. 83 and 7805))

[T.D. 7554, 43 FR 31922, July 24, 1978]

§1.402(c)-1 Taxability of beneficiary of
certain foreign situs trusts.

Section 402(c) has the effect of treat-
ing, for purposes of section 402, the dis-
tributions from a trust which at the
time of the distribution is located out-
side the United States in the same
manner as distributions from a trust
which is located in the United States.
If the trust would qualify for exemp-
tion from tax under section 501(a) ex-
cept for the fact that it fails to comply
with the provisions of paragraph
(a)(3)(i) of §1.401-1, which restricts
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qualification to trusts created or orga-
nized in the United States and main-
tained here, section 402(a) and
§1.402(a)-1 are applicable to the dis-
tributions from such a trust. Thus, for
example, a total distribution from such
a trust is entitled to the long-term cap-
ital gains treatment of section
402(a)(2), except in the case of a non-
resident alien individual (see section
871 and 1441 and the regulations there-
under). However, if the plan fails to
meet any requirement of section 401
and the regulations thereunder in addi-
tion to paragraph (a)(3)(i) of §1.401-1,
section 402(b) and §1.402(b)-1 are appli-
cable to the distributions from such a
trust.

[T.D. 6500, 25 FR 11679, Nov. 26, 1960]

§1.402(c)-2 Eligible rollover distribu-
tions; questions and answers.

The following questions and answers
relate to the rollover rules under sec-
tion 402(c) of the Internal Revenue
Code of 1986, as added by sections 521
and 522 of the Unemployment Com-
pensation Amendments of 1992, Public
Law 102-318, 106 Stat. 290 (UCA). For
additional UCA guidance under sec-
tions 401(a)(31), 402(f), 403(b)(8) and (10),
and 3405(c), see §§1.401(a)(31)-1, 1.402(f)-
1, and 1.403(b)-2, and §31.3405(c)-1 of
this chapter, respectively.

LIST OF QUESTIONS

Q-1: What is the rule regarding distribu-
tions that may be rolled over to an eligible
retirement plan?

Q-2: What is an eligible retirement plan and
a qualified plan?

Q-3: What is an eligible rollover distribution?

Q-4: Are there other amounts that are not
eligible rollover distributions?

Q-5: For purposes of determining whether a
distribution is an eligible rollover distribu-
tion, how is it determined whether a series of
payments is a series of substantially equal
periodic payments over a period specified in
section 402(c)(4)(A)?

Q-6: What types of variations in the
amount of a payment cause the payment to
be independent of a series of substantially
equal periodic payments and thus not part of
the series?

Q-7: When is a distribution from a plan a
required minimum distribution under sec-
tion 401(a)(9)?

Q-8: How are amounts that are not includ-
ible in gross income allocated for purposes of
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determining the required minimum distribu-
tion?

Q-9: What is a distribution of a plan loan
offset amount and is it an eligible rollover
distribution?

Q-10: What is a qualified plan distributed
annuity contract, and is an amount paid
under such a contract a distribution of the
balance to the credit of the employee in a
qualified plan for purposes of section 402(c)?

Q-11: If an eligible rollover distribution is
paid to an employee, and the employee con-
tributes all or part of the eligible rollover
distribution to an eligible retirement plan
within 60 days, is the amount contributed
not currently includible in gross income?

Q-12: How does section 402(c) apply to a
distributee who is not the employee?

Q-13: Must an employee’s (or spousal
distributee’s) election to treat a contribu-
tion of an eligible rollover distribution to an
individual retirement plan as a rollover con-
tribution be irrevocable?

Q-14: How is the $5,000 death benefit exclu-
sion under section 101(b) treated for purposes
of determining the amount that is an eligible
rollover distribution?

Q-15: May an employee (or spousal dis-
tributee) roll over more than the plan ad-
ministrator determines to be an eligible roll-
over distribution using an assumption de-
scribed in §1.401(a)(31)-1, Q&A-18?

Q-16: Is a rollover from a qualified plan to
an individual retirement account or indi-
vidual retirement annuity treated as a roll-
over contribution for purposes of the one-
year look-back rollover limitation of section
408(d)(3)(B)?

QUESTIONS AND ANSWERS

Q-1: What is the rule regarding dis-
tributions that may be rolled over to
an eligible retirement plan?

A-1: (a) General rule. Under section
402(c), as added by UCA, any portion of
a distribution from a qualified plan
that is an eligible rollover distribution
described in section 402(c)(4) may be
rolled over to an eligible retirement
plan described in section 402(c)(8)(B).
For purposes of section 402(c) and this
section, a rollover is either a direct
rollover as described in §1.401(a)(31)-1,
Q&A-3 or a contribution of an eligible
rollover distribution to an eligible re-
tirement plan that satisfies the time
period requirement in section 402(c)(3)
and Q&A-11 of this section and the des-
ignation requirement described in
Q&A-13 of this section. See Q&A-2 of
this section for the definition of an eli-
gible retirement plan and a qualified
plan.
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