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the distribution that is actually a re-
quired minimum distribution and thus
not an eligible rollover distribution is
determined by taking into account the
designated beneficiary, if any. If, by
taking into account the designated
beneficiary, a greater portion of the
distribution is an eligible rollover dis-
tribution, the distributee may rollover
the additional amount. Similarly, even
though a plan administrator assumes
that a distribution from a qualified
plan is the only death benefit with re-
spect to an employee that qualifies for
the $5,000 death benefit exclusion under
section 101(b), to the extent that the
death benefit exclusion is allocated to
a different death benefit, a greater por-
tion of the distribution may actually
be includible in gross income and, thus,
be an eligible rollover distribution, and
the surviving spouse may roll over the
additional amount if it otherwise
qualifies.

Q-16: Is a rollover from a qualified
plan to an individual retirement ac-
count or individual retirement annuity
treated as a rollover contribution for
purposes of the one-year look-back
rollover limitation of section
408(d)(3)(B)?

A-16: No. A distribution from a quali-
fied plan that is rolled over to an indi-
vidual retirement account or indi-
vidual retirement annuity is not treat-
ed for purposes of section 408(d)(3)(B) as
an amount received by an individual
from an individual retirement account
or individual retirement annuity which
is not includible in gross income be-
cause of the application of section
408(d)(3).

[T.D. 8619, 60 FR 49208, Sept. 22, 1995, as
amended by T.D. 8880, 66 FR 21315, Apr. 21,
2000]

§1.402(d)-1 Effect of section 402(d).

(a) If the requirements of section
402(d) are met, a contribution made by
an employer on behalf of an employee
to a trust which is not exempt under
section 501(a) shall not be included in
the income of the employee in the year
in which the contribution is made.
Such contribution will be taxable to
the employee, when received in later
years, as provided in section 72 (relat-
ing to annuities). For taxable years be-
ginning before January 1, 1964, section

§1.402(d)-1

72(e)(3) (relating to the treatment of
certain lump sums), as in effect before
such date, shall not apply to such con-
tributions. For taxable years beginning
after December 31, 1963, such contribu-
tions, when received, may be taken
into account in computations under
sections 1301 through 1305 (relating to
income averaging). See paragraph (b)
of §1.403(c)-1. The intent and purpose of
section 402(d) is to give those employ-
ees, covered under certain non-exempt
trusts to which such section applies,
essentially the same tax treatment as
those covered by trusts described in
section 401(a) and exempt under section
501(a), except that the capital gains
treatment referred to in section
402(a)(2) does not apply.

(b) Every person claiming the benefit
of section 402(d) must be able to dem-
onstrate to the satisfaction of the
Commissioner that all of the provisions
of such section are met. The taxpayer
must produce sufficient evidence to
prove:

(1) That, before October 21, 1942, he
was employed by the particular em-
ployer making the contribution in
question and was at such time defi-
nitely covered by a written agreement,
entered into before October 21, 1942, be-
tween himself and the employer, or be-
tween the employer and the trustee of
a trust established by the employer be-
fore October 21, 1942, and that the con-
tribution by the employer was made
pursuant to such agreement. The fact
that an employee may have been po-
tentially covered is not sufficient. Evi-
dence that the employment was en-
tered into, or the agreement executed,
“as of”’ a date before October 21, 1942,
or that the agreement or trust instru-
ment which did not theretofore meet
the requirements of section 402(d) was
modified or amended after October 20,
1942, so as to come within the provi-
sions of such section, will not satisfy
the requirements of section 402(d).

(2) That such contribution, pursuant
to the terms of such agreement, was to
be applied for the purchase of an annu-
ity contract for the taxpayer. In the
case of a contribution by the employer
of an annuity contract purchased by
such employer and transferred by him
to the trustee of the trust, evidence
should be presented to prove that such

349



§1.402(e)-1

contract was purchased for the tax-
payer by the employer pursuant to the
terms of a written agreement between
the employer and the employee or be-
tween the employer and the trustee,
entered into before October 21, 1942.

(3) That under the written terms of
the trust agreement the taxpayer is
not entitled during his lifetime, except
with the consent of the trustee, to any
payments other than annuity pay-
ments under the annuity contract or
contracts purchased by the trustee or
by the employer and transferred to the
trustee, and that the trustee may grant
or withhold such consent free from
control by the taxpayer, the employer,
or any other person. However, such
control will not be presumed from the
fact that the trustee is himself an offi-
cer or employee of the employer. As
used in section 402(d) the phrase ‘‘if
* * % under the terms of the trust
agreement the employee is not enti-
tled”” means that the trust instrument
must make it impossible for the pro-
hibited distribution to occur whether
by operation or natural termination of
the trust, whether by power of revoca-
tion or amendment, other than with
the consent of the trustee, whether by
the happening of a contingency, by col-
lateral arrangement, or any other
means. It is not essential that the em-
ployer relinquish all power to modify
or terminate the trust but it must be
impossible, except with the consent of
the trustee, to be received by the tax-
payer contracts purchased by the
trustee, or by the employer and trans-
ferred to the trustee, to be received by
the taxpayer directly or indirectly,
other than as annuity payments.

(4) The nature and amount of such
contribution and the extent to which
income taxes have been paid thereon
before January 1, 1949, and not credited
or refunded.

(5) If it is claimed that section 402(d)
applies to amounts contributed to a
trust after June 1, 1949, the taxpayer
must prove to the satisfaction of the
Commissioner that the trust did not,
on June 1, 1949, qualify for exemption
under section 165(a) of the Internal
Revenue Code of 1939. Where an em-
ployer buys an annuity contract which
is transferred to the trustee, the date
of the purchase of the annuity contract
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and not the date of the transfer to the
trustee is the controlling date in deter-
mining whether or not the contribu-
tion was made to the trust after June
1, 1949.

[T.D. 6500, 25 FR 11679, Nov. 26, 1960, as
amended by T.D. 6885, 31 FR 7801, June 2,
1966]

§1.402(e)-1 Certain plan terminations.

Distributions made after December
31, 1953, and before January 1, 1955, as a
result of the complete termination of
an employees’ trust described in sec-
tion 401(a) which is exempt under sec-
tion 501(a) shall be considered distribu-
tions on account of separation form
service for purposes of section 402(a)(2)
if the employer who established the
trust is a corporation, and the termi-
nation of the plan is incident to the
complete liquidation of the corporation
before August 16, 1954, regardless of
whether such liquidation is incident to
a reorganization as defined in section
368.

[T.D. 6500, 256 FR 11680, Nov. 26, 1960]

§1.402(f)-1 Required explanation of el-
igible rollover distributions; ques-
tions and answers.

The following questions and answers
concern the written explanation re-
quirement imposed by section 402(f) of
the Internal Revenue Code of 1986 re-
lating to distributions eligible for roll-
over treatment. Section 402(f) was
amended by section 521(a) of the Unem-
ployment Compensation Amendments
of 1992, Public Law 102-318, 106 Stat. 290
(UCA). For additional UCA guidance
under sections 401(a)(31), 402(c),
403(b)(8) and (10), and 3405(c), see
§§1.401(a)(31)-1, 1.402(c)-2, 1.403(b)-2, and
31.3405(c)-1 of this chapter, respec-
tively.

LIST OF QUESTIONS

Q-1: What are the requirements for a writ-
ten explanation under section 402(f)?

Q-2: When must the plan administrator
provide the section 402(f) notice to a dis-
tributee?

Q-3: Must the plan administrator provide a
separate section 402(f) notice for each dis-
tribution in a series of periodic payments
that are eligible rollover distributions?
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