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without regard to the deduction al-
lowed by section 404 for the self-em-
ployed individual’s contribution. 

[T.D. 8073, 51 FR 4321, Feb. 4, 1986]

§ 1.404(a)–9 Contributions of an em-
ployer to an employees’ profit-shar-
ing or stock bonus trust that meets 
the requirements of section 401(a); 
application of section 404(a)(3)(A). 

(a) If contributions are paid by an 
employer to a profit-sharing or stock 
bonus trust for employees and the gen-
eral conditions and limitations appli-
cable to deductions for such contribu-
tions are satisfied (see § 1.404(a)–1), the 
contributions are deductible under sec-
tion 404(a)(3)(A) if the further condi-
tions provided therein are also satis-
fied. In order to be deductible under 
the first, second, or third sentence of 
section 404(a)(3)(A), the contributions 
must be paid (or deemed to have been 
paid under section 404(a)(6)) in a tax-
able year of the employer which ends 
with or within a taxable year of the 
trust for which it is exempt under sec-
tion 501(a) and the trust must not be 
designed to provide retirement benefits 
for which the contributions can be de-
termined actuarially. Excess contribu-
tions paid in such a taxable year of the 
employer may be carried over and de-
ducted in a succeeding taxable year of 
the employer in accordance with the 
third sentence of section 404(a)(3)(A), 
whether or not such succeeding taxable 
year ends with or within a taxable year 
of the trust for which it is exempt 
under section 501(a). This section is 
also applicable to contributions to a 
foreign situs profit-sharing or stock 
bonus trust which could qualify for ex-
emption under section 501(a) except 
that it is not created or organized and 
maintained in the United States. 

(b) The amount of deductions under 
section 404(a)(3)(A) for any taxable year 
is subject to limitations based on the 
compensation otherwise paid or ac-
crued by the employer during such tax-
able year to employees who are bene-
ficiaries under the plan. For purposes 
of computing this limitation, the fol-
lowing rules are applicable: 

(1) In the case of a taxable year of the 
employer which ends with or within a 
taxable year of the trust for which it is 
exempt under section 501(a), the limi-

tation shall be based on the compensa-
tion otherwise paid or accrued by the 
employer during such taxable year of 
the employer to the employees who, in 
such taxable year of the employer, are 
beneficiaries of the trust funds accu-
mulated under the plan. 

(2) In the case of a taxable year of the 
employer which ends with or within a 
taxable year of the trust during which 
it is not exempt under section 501(a), or 
which ends after the trust has termi-
nated, the limitation shall be based on 
the compensation otherwise paid or ac-
crued by the employer during such tax-
able year of the employer to the em-
ployees who, at any time during the 
one-year period ending on the last day 
of the last calendar month during 
which the trust was exempt under sec-
tion 501(a), were beneficiaries of the 
trust funds accumulated under the 
plan. 
For purposes of this paragraph, ‘‘com-
pensation otherwise paid or accrued’’ 
means all of the compensation paid or 
accrued except that for which a deduc-
tion is allowable under a plan that 
qualifies under section 401(a), including 
a plan that qualifies under section 
404(a)(2). The limitations under section 
404(a)(3)(A) apply to the total amount 
deductible for contributions to the 
trust regardless of the manner in which 
the funds of the trust are invested, ap-
plied, or distributed, and no other de-
duction is allowable on account of any 
benefits provided by contributions to 
the trust or by the funds thereof. 
Where contributions are paid to two or 
more profit-sharing or stock bonus 
trusts satisfying the conditions for de-
duction under section 404(a)(3)(A), such 
trusts are considered as a single trust 
in applying these limitations. 

(c) The primary limitation on deduc-
tions for a taxable year is 15 percent of 
the compensation otherwise paid or ac-
crued by the employer during such tax-
able year to the employees who are 
beneficiaries under the plan. See para-
graph (b) of this section for rules for 
determining who are the beneficiaries 
under the plan. 

(d) In order that the deductions may 
average 15 percent of compensation 
otherwise paid or accrued over a period 
of years, where contributions in some 
taxable year are less than the primary 

VerDate Apr<18>2002 06:16 Apr 20, 2002 Jkt 197084 PO 00000 Frm 00394 Fmt 8010 Sfmt 8010 Y:\SGML\197084T.XXX pfrm12 PsN: 197084T



395

Internal Revenue Service, Treasury § 1.404(a)–9

limitation but contributions in some 
succeeding taxable year exceed the pri-
mary limitation, deductions in each 
succeeding year are subject to a sec-
ondary limitation instead of to the pri-
mary limitation. The secondary limita-
tion for any year is equal to the lesser 
of (1) twice the primary limitation for 
the year, or (2) any excess of (i) the ag-
gregate of the primary limitations for 
the year and for all prior years over (ii) 
the aggregate of the deductions al-
lowed or allowable under the limita-
tions provided in section 404(a)(3)(A) 
for all prior years. Since contributions 
paid into a profit-sharing or stock 
bonus trust are deductible under sec-
tion 404(a)(3)(A) only if they are paid 
(or deemed to have been paid under sec-
tion 404(a)(6)) in a taxable year of the 
employer which ends with or within a 
taxable year of the trust for which it is 
exempt under section 501(a), the sec-
ondary limitation described in this 
paragraph is not applicable with re-
spect to determining amounts deduct-
ible for a taxable year of the employer 
which ends with or within a taxable 
year of the trust during which it is not 
exempt under section 501(a), or which 
ends after the trust has terminated. 
See paragraph (e) of this section for 
rules relating to amounts which are de-
ductible in such a taxable year. 

(e) In any case when the contribu-
tions in a taxable year exceed the 
amount allowable as a deduction for 
the year under section 404(a)(3)(A), the 
excess is deductible in succeeding tax-
able years, in order of time, in accord-
ance with the following limitations: 

(1) If the succeeding taxable year 
ends with or within a taxable year of 
the trust for which it is exempt under 
section 501(a), such excess is deductible 
in any such succeeding taxable year in 

which the contributions are less than 
the primary limitation for that year; 
but the total deduction for such suc-
ceeding taxable year cannot exceed the 
lesser of (i) the primary limitation for 
such year, or (ii) the sum of the con-
tributions in such year and the excess 
contributions not deducted under the 
limitations of section 404(a)(3)(A) for 
prior years. 

(2) If the succeeding taxable year 
ends with or within a taxable year of 
the trust during which it is not exempt 
under section 501(a), or if such suc-
ceeding taxable year ends after the 
trust has terminated, the total deduc-
tion for such succeeding taxable year 
cannot exceed the lesser of (i) the pri-
mary limitation for such succeeding 
taxable year, or (ii) the excess con-
tributions not deducted under the limi-
tations of section 404(a)(3)(A) for prior 
years. 
In no case, however, are excess con-
tributions deductible in a succeeding 
taxable year if such contributions were 
not paid (or deemed to have been paid 
under section 404(a)(6)) in a taxable 
year of the employer which ends with 
or within a taxable year of the trust 
for which it is exempt under section 
501(a). 

(f) In case deductions are allowable 
under section 404(a) (1) or (2), as well as 
under section 404(a)(3)(A), the limita-
tions under section 404(a) (1) and (3)(A) 
are determined and applied without 
giving effect to the provisions of sec-
tion 404(a)(7), but the amounts allow-
able as deductions are subject to the 
further limitations provided in section 
404(a)(7). See § 1.404(a)–13. 

(g) The provisions of section 
404(a)(3)(A) before giving effect to sec-
tion 404(a)(7), may be illustrated as fol-
lows:

ILLUSTRATION OF PROVISIONS OF SECTION 404(A)(3)(A) FOR A PLAN PUT INTO EFFECT IN THE TAX-
ABLE (CALENDAR) YEAR 1954, BEFORE GIVING EFFECT TO SECTION 404(A)(7) (ALL FIGURES REP-
RESENT THOUSANDS OF DOLLARS AND ALL TAXABLE (CALENDAR) YEARS ARE YEARS WHICH END 
WITH OR WITHIN A TAXABLE YEAR OF THE TRUST FOR WHICH IT IS EXEMPT UNDER SECTION 
501(A)) 

Taxable (calendar) years 

1954 1955 1956 1957 1958 1959 1960 

1. Amount of contributions: 
(i) In taxable year ......................................................................... $65 $10 $15 $100 $70 $40 $30 
(ii) Carried over from prior taxable years .................................... 0 8 0 0 4 5 3 
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ILLUSTRATION OF PROVISIONS OF SECTION 404(A)(3)(A) FOR A PLAN PUT INTO EFFECT IN THE TAX-
ABLE (CALENDAR) YEAR 1954, BEFORE GIVING EFFECT TO SECTION 404(A)(7) (ALL FIGURES REP-
RESENT THOUSANDS OF DOLLARS AND ALL TAXABLE (CALENDAR) YEARS ARE YEARS WHICH END 
WITH OR WITHIN A TAXABLE YEAR OF THE TRUST FOR WHICH IT IS EXEMPT UNDER SECTION 
501(A))—Continued

Taxable (calendar) years 

1954 1955 1956 1957 1958 1959 1960 

2. Primary limitation applicable to year: 
15 percent of covered compensation in year 1 ............................ 57 54 51 48 45 42 39 

3. Secondary limitation applicable to year: 
(i) Twice primary limitation ........................................................... .......... .......... .......... 96 90 84 ..........

(ii) (a) Aggregate primary limitations (see item 2) ....................... .......... .......... .......... 210 255 297 ..........
(b) Aggregate prior deductions (see item 4 (iii)) .................. .......... .......... .......... 90 186 255
(c) Excess of (a) over (b) ..................................................... .......... .......... .......... 120 69 42 ..........

(iii) Lesser of (i) or (ii) .................................................................. .......... .......... .......... 96 69 42 ..........

4. Amount deductible for year on account of: 
(i) Contributions in year ............................................................... 57 10 15 96 69 40 30 
(ii) Contributions carried over ...................................................... 0 8 0 0 0 2 3

(iii) Total ....................................................................................... 57 18 15 96 69 42 33 
5. Excess contributions carried over to succeeding years. ................ 8 0 0 4 5 3 0 

1 Compensation otherwise paid or accrued during the year to the employees who are beneficiaries of trust funds accumulated 
under the plan in the year. 

[T.D. 6500, 25 FR 11687, Nov. 26, 1960, as amended by T.D. 6534, 26 FR 516, Jan. 20, 1961]

§ 1.404(a)–10 Profit-sharing plan of an 
affiliated group; application of sec-
tion 404(a)(3)(B). 

(a) Section 404(a)(3)(B) allows a cor-
poration a deduction to the extent pro-
vided in paragraphs (b) and (c) of this 
section for a contribution which it 
makes for another corporation to a 
profit-sharing plan or a stock bonus 
plan under which contributions are de-
termined by reference to profits, pro-
vided the following tests are met: 

(1) The corporation for which the 
contribution is made and the contrib-
uting corporation are members of an 
affiliated group of corporations as de-
fined in section 1504, relating to the fil-
ing of consolidated returns, and both 
such corporations participate in the 
plan. However, it is immaterial wheth-
er all the members of such group par-
ticipate in the plan. 

(2) The corporation for which the 
contribution is made is required under 
the plan to make the contribution, but 
such corporation is prevented from 
making such contribution because it 
has neither current nor accumulated 
earnings or profits, or because its cur-
rent and accumulated earnings or prof-
its are insufficient to make the re-
quired contribution. To the extent that 
such a corporation has any current or 

accumulated earnings or profits, it is 
not considered to be prevented from 
making its required contribution to 
the plan. 

(3) The contribution is made out of 
the current or accumulated earnings or 
profits of the contributing corporation. 

(b) The amount that is deductible 
under section 404(a)(3)(B) is determined 
by applying the rules of section 
404(a)(3)(A) and § 1.404(a)–9 as if the con-
tribution were made by the corporation 
for which it is made. For example, the 
primary limitation described in para-
graph (e) of § 1.404(a)–9 is determined by 
reference to the compensation other-
wise paid or accrued to the employees 
of the corporation for which the con-
tribution is made, and the secondary 
limitation described in paragraph (d) of 
§ 1.404(a)–9 and the contribution carry-
over described in paragraph (c) of 
§ 1.404(a)–9 are determined by reference 
to the prior contributions and deduc-
tions of such corporation. The contrib-
uting corporation may deduct the 
amount so determined subject to the 
limitations contained in paragraph (c) 
of this section. The contributing cor-
poration shall not treat such amount 
as a contribution made by it in apply-
ing the rules of section 404(a)(3)(A) and 
§ 1.404(a)–9 either for the taxable year 
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