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§ 1.410(b)–5(d) and (e) for determining 
employee benefit percentages. 

[T.D. 8363, 56 FR 47643, Sept. 19, 1991; 57 FR 
10817, Mar. 31, 1992, as amended by T.D. 8487, 
58 FR 46839, Sept. 3, 1993; T.D. 8548, 59 FR 
32914, June 27, 1994]

§ 1.410(b)–3 Employees and former em-
ployees who benefit under a plan. 

(a) Employees benefiting under a plan—
(1) In general. Except as provided in 
paragraph (a)(2) of this section, an em-
ployee is treated as benefiting under a 
plan for a plan year if and only if for 
that plan year, in the case of a defined 
contribution plan, the employer re-
ceives an allocation taken into account 
under § 1.401(a)(4)–2(c)(2)(ii), or in the 
case of a defined benefit plan, the em-
ployee has an increase in a benefit ac-
crued or treated as an accrued benefit 
under section 411(d)(6). 

(2) Exceptions to allocation or accrual 
requirement—(i) Section 401(k) and 401(m) 
plans. Notwithstanding paragraph (a)(1) 
of this section, an employee is treated 
as benefiting under a section 401(k) 
plan for a plan year if and only if the 
employee is an eligible employee under 
the plan as defined in § 1.401(k)–1(g)(4) 
for the plan year. Similarly, an em-
ployee is treated as benefiting under a 
section 401(m) plan for a plan year if 
and only if the employee is an eligible 
employee as defined in § 1.401(m)–1(f)(4) 
for the plan year. 

(ii) Section 415 limits—(A) General rule 
for defined benefit plans. In determining 
whether an employee is treated as ben-
efiting under a defined benefit plan for 
a plan year, plan provisions that imple-
ment the limits of section 415 are dis-
regarded. Any plan provision that pro-
vides for increases in an employee’s ac-
crued benefit under the plan due solely 
to adjustments under section 415(d)(1), 
additional years of participation or 
service under section 415(b)(5), or 
changes in the defined contribution 
fraction under section 415(e) is also dis-
regarded, but only if such provision ap-
plies uniformly to all employees in the 
plan. 

(B) Defined benefit plans taking section 
415 limits into account under section 
401(a)(4) testing. Paragraph (a)(2)(ii)(A) 
of this section does not apply in the 
case of a defined benefit plan that uses 
the option in § 1.401(a)(4)–3(d)(2)(ii)(B) 

to take into account plan provisions 
implementing the provisions of section 
415 in determining accrual rates under 
the section 401(a)(4) general test. 

(C) Defined contribution plans. A de-
fined contribution plan is permitted to 
apply the rule in the first sentence of 
paragraph (a)(2)(ii)(A) of this section in 
determining whether an employee is 
treated as benefiting under the plan, 
provided it applies the rule on a con-
sistent basis for all employees in the 
plan. 

(iii) Certain employees treated as bene-
fiting—(A) In general. An employee is 
treated as benefiting under a plan for a 
plan year if the employee satisfies all 
of the applicable conditions for accru-
ing a benefit or receiving an allocation 
for the plan year but fails to have an 
increase in accrued benefit or to re-
ceive an allocation solely because of 
one or more of the conditions set forth 
in paragraphs (a)(2)(iii) (B) through (F) 
of this section. 

(B) Certain plan limits. The employee’s 
benefit would otherwise exceed a limit 
that is applicable on a uniform basis to 
all employees in the plan. Thus, for ex-
ample, if the formula under a defined 
benefit plan takes into account only 
the first 30 years of service for accrual 
purposes, an employee who has com-
pleted more than 30 years of service is 
still treated as benefiting under the 
plan. 

(C) Benefits previously accrued. The 
benefit previously accrued by the em-
ployee is greater than the benefit that 
would be determined under the plan if 
the benefit previously accrued were 
disregarded. This could happen, for ex-
ample, when the plan is applying the 
wear-away formula of § 1.401(a)(4)–
13(c)(4)(ii) and the employee’s frozen 
accrued benefit exceeds the benefit de-
termined under the current formula. 

(D) Benefit offset arrangements. The 
plan offsets the employee’s current 
benefit accrual under an offset arrange-
ment described in § 1.401(a)(4)–3(f)(9) 
(without regard to whether the offset is 
attributable to pre-participation serv-
ice or past service). 

(E) Target benefit plans. In the case of 
a target benefit plan that satisfies the 
nondiscriminatory amount require-
ment of § 1.401(a)(4)–1(b)(2) by satisfying 
the safe harbor in § 1.401(a)(4)–8(b)(3), 
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the employee’s theoretical reserve is 
greater than or equal to the actuarial 
present value of the fractional rule 
benefit. 

(F) Post-normal retirement age adjust-
ments. The employee has attained nor-
mal retirement age under a defined 
benefit plan and fails to accrue a ben-
efit because of the provisions of section 
411(b)(1)(H)(iii) regarding adjustments 
for delayed retirement. 

(iv) Section 412(i) plans—(A) General 
rule. Notwithstanding paragraph (a)(1) 
of this section, an employee is treated 
as benefiting under an insurance con-
tract plan within the meaning of sec-
tion 412(i) for a plan year if and only if 
a premium is paid on behalf of the em-
ployee for the plan year. 

(B) Exceptions. Notwithstanding para-
graph (a)(2)(iv)(A) of this section, an 
employee is treated as benefiting under 
an insurance contract plan within the 
meaning of section 412(i) for a plan 
year if the sole reason that a premium 
is not paid on behalf of the employee is 
one of the reasons described in para-
graph (a)(2)(iii) of this section. In addi-
tion, an employee is treated as bene-
fiting under an insurance contract 
plan, within the meaning of section 
412(i), that is a defined benefit plan if a 
premium is not paid on behalf of the 
employee solely because the insurance 
contracts that have previously been 
purchased on behalf of the employee 
guarantee to provide for the employ-
ee’s projected normal retirement ben-
efit without regard to future premium 
payments. 

(3) Examples. The following examples 
illustrate the determination of whether 
an employee is benefiting under a plan 
for purposes of section 410(b).

Example 1. An employer has 35 employees 
who are eligible under a defined benefit plan. 
The plan requires 1,000 hours of service to ac-
crue a benefit. Only 30 employees satisfy the 
1,000-hour requirement and accrue a benefit. 
The five employees who do not satisfy the 
1,000-hour requirement during the plan year 
are taken into account in testing the plan 
under section 410(b) but are treated as not 
benefiting under the plan.

Example 2. An employer maintains a sec-
tion 401(k) plan. Only employees who are at 
least age 21 and who complete one year of 
service are eligible employees under the plan 
within the meaning of § 1.401(k)–1(g)(4). 
Under the rule of paragraph (a)(2)(i) of this 
section, only employees who have satisfied 

these age and service conditions are treated 
as benefiting under the plan.

Example 3. The facts are the same as in Ex-
ample 2, except that the employer also main-
tains a section 401(m) plan that provides 
matching contributions contingent on elec-
tive contributions under the section 401(k) 
plan. The matching contributions are contin-
gent on employment on the last day of the 
plan year. Under § 1.401(m)–1(f)(4), because 
matching contributions are contingent on 
employment on the last day of the plan year, 
not all employees who are eligible employees 
under the section 401(k) plan are eligible em-
ployees under the section 401(m) plan. Thus, 
employees who have satisfied the age and 
service conditions but who do not receive a 
matching contribution because they are not 
employed on the last day of the plan year are 
treated as not benefiting under the section 
401(m) portion of the plan.

(b) Former employees benefiting under a 
plan—(1) In general. A former employee 
is treated as benefiting for a plan year 
if and only if the plan provides an allo-
cation or benefit increase described in 
paragraph (a)(1) of this section to the 
former employee for the plan year. 
Thus, for example, a former employee 
benefits under a defined benefit plan 
for a plan year if the plan is amended 
to provide an ad hoc cost-of-living ad-
justment in the former employee’s ben-
efits. In contrast, because an increase 
in benefits payable under a plan pursu-
ant to an automatic cost-of-living pro-
vision adopted and effective before the 
beginning of the plan year is previously 
accrued, a former employee is not 
treated as benefiting in a subsequent 
plan year merely because the former 
employee receives an increase pursuant 
to such an automatic cost-of-living 
provision. Any accrual or allocation for 
an individual during the plan year that 
arises from the individual’s status as 
an employee is treated as an accrual or 
allocation of an employee. Similarly, 
any accrual or allocation for an indi-
vidual during the plan year that arises 
from the individual’s status as a 
former employee is treated as an ac-
crual or allocation of a former em-
ployee. It is possible for an individual 
to accrue a benefit both as an employee 
and as a former employee in a given 
plan year. During the plan year in 
which an individual ceases performing 
services for the employer, the indi-
vidual is treated as an employee in ap-
plying section 410(b) with respect to 
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employees and is treated as a former 
employee in applying section 410(b) 
with respect to former employees. 

(2) Examples. The following examples 
illustrate the determination of whether 
a former employee benefits under a 
plan for purposes of section 410(b).

Example 1. Employer A amends its defined 
benefit plan in the 1995 plan year to provide 
an ad hoc cost-of-living increase of 5 percent 
for all retirees. Former employees who re-
ceive this increase are treated as benefiting 
under the plan for the 1995 plan year.

Example 2. Employer B maintains a defined 
benefit plan with a calendar plan year. In the 
1995 plan year, Employer B amends the plan 
to provide that an employee who has reached 
early retirement age under the plan and who 
retires before July 31 of the 1995 plan year 
will receive an unreduced benefit, even 
though the employee has not yet reached 
normal retirement age. This early retire-
ment window benefit is provided to employ-
ees based on their status as employees. Thus, 
although individuals who take advantage of 
the benefit become former employees, the 
window benefit is treated as provided to em-
ployees and is not treated as a benefit for 
former employees.

Example 3. The facts are the same as Exam-
ple 2, except that on September 1, 1995, Em-
ployer B also amends the defined benefit 
plan to provide an ad hoc cost-of-living in-
crease effective for all former employees. An 
individual who ceases performing services 
for the employer before July 31, 1995, under 
the early retirement window, and then re-
ceives the ad hoc cost-of-living increase, is 
treated as benefiting for the 1995 plan year 
both as an employee with respect to the 
early retirement window, and as a former 
employee with respect to the ad hoc COLA.

[T.D. 8363, 56 FR 47644, Sept. 19, 1991; 57 FR 
10954, Mar. 31, 1992, as amended by T.D. 8487, 
58 FR 46839, Sept. 3, 1993]

§ 1.410(b)–4 Nondiscriminatory classi-
fication test. 

(a) In general. A plan satisfies the 
nondiscriminatory classification test 
of this section for a plan year if and 
only if, for the plan year, the plan ben-
efits the employees who qualify under 
a classification established by the em-
ployer in accordance with paragraph 
(b) of this section, and the classifica-
tion of employees is nondiscriminatory 
under paragraph (c) of this section. 

(b) Reasonable classification established 
by the employer. A classification is es-
tablished by the employer in accord-
ance with this paragraph (b) if and only 

if, based on all the facts and cir-
cumstances, the classification is rea-
sonable and is established under objec-
tive business criteria that identify the 
category of employees who benefit 
under the plan. Reasonable classifica-
tions generally include specified job 
categories, nature of compensation 
(i.e., salaried or hourly), geographic lo-
cation, and similar bona fide business 
criteria. An enumeration of employees 
by name or other specific criteria hav-
ing substantially the same effect as an 
enumeration by name is not considered 
a reasonable classification. 

(c) Nondiscriminatory classification—(1) 
General rule. A classification is non-
discriminatory under this paragraph 
(c) for a plan year if and only if the 
group of employees included in the 
classification benefiting under the plan 
satisfies the requirements of either 
paragraph (c)(2) or (c)(3) of this section 
for the plan year. 

(2) Safe harbor. A plan satisfies the 
requirement of this paragraph (c)(2) for 
a plan year if and only if the plan’s 
ratio percentage is greater than or 
equal to the employer’s safe harbor 
percentage, as defined in paragraph 
(c)(4)(i) of this section. See § 1.410(b)-9 
for the definition of a plan’s ratio per-
centage. 

(3) Facts and circumstances—(i) Gen-
eral rule. A plan satisfies the require-
ments of this paragraph (c)(3) if and 
only if— 

(A) The plan’s ratio percentage is 
greater than or equal to the unsafe 
harbor percentage, as defined in para-
graph (c)(4)(ii) of this section, and 

(B) The classification satisfies the 
factual determination of paragraph 
(c)(3)(ii) of this section. 

(ii) Factual determination. A classi-
fication satisfies this paragraph 
(c)(3)(ii) if and only if, based on all the 
relevant facts and circumstances, the 
Commissioner finds that the classifica-
tion is nondiscriminatory. No one par-
ticular fact is determinative. Included 
among the facts and circumstances rel-
evant in determining whether a classi-
fication is nondiscriminatory are the 
following— 

(A) The underlying business reason 
for the classification. The greater the 
business reason for the classification, 
the more likely the classification is to 
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