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the amount of consideration paid or to 
be paid for the acquisition (including 
the value of any liabilities assumed by 
the taxpayer), and the taxpayer’s cer-
tification that such acquisition is by 
purchase (as defined in section 
179(d)(2), as applicable under section 42 
(d)(2)(D)(iii)(I)); 

(iv) The identity of the person from 
whom the building is acquired, and 
whether such person is a Federal agen-
cy, a mortgagee holding title to the 
building, or the mortgagor or prior 
owner; 

(v) The date the building was last 
placed in service and the date of the 
most recent (if any) nonqualified sub-
stantial improvement of the building 
(as defined in section 42 (d)(2)(D)(i)); 

(vi) The taxpayer’s certification that 
the building was not previously placed 
in service by the taxpayer, or by a per-
son who was a related person (as de-
fined in section 42(d)(2)(D)(iii)(II)) with 
respect to the taxpayer as of the time 
the building was last placed in service; 

(vii) The amount and disposition 
(e.g., discharge, assignment, assump-
tion, or refinance) of the outstanding 
mortgage at the time of acquisition 
and the identities of the mortgagee and 
mortgagor; 

(viii) The taxpayer’s certification 
that no prior owner was allowed a low-
income housing credit under section 42 
for the building (made to the best of 
the taxpayer’s knowledge, with no doc-
umentation from other persons needed 
to be submitted); and 

(ix) The statement from the Federal 
agency required by paragraph (c)(3)(i) 
of this section. 

(3) Other rules. (i) In the event that an 
acquired building will be owned by 
more than one taxpayer, a single appli-
cation for waiver may be filed by one 
taxpayer on behalf of the co-owners if 
the application contains the names, ad-
dresses and taxpayer identification 
numbers of the other owners. A general 
partner or a designated limited partner 
may file an application for waiver on 
behalf of a partnership. 

(ii) In the event that multiple Feder-
ally-assisted buildings in a project are 
being acquired by the taxpayer, a sin-
gle application for waiver with respect 
to such buildings may be filed if the ap-
plication contains the required infor-

mation set out for the address of each 
Federally-assisted building involved. 

(iii) In the event that specific Feder-
ally-assisted buildings are being ac-
quired by the taxpayer in a project 
consisting of multiple buildings that 
may or may not be Federally-assisted, 
a single application for waiver with re-
spect to the Federally-assisted build-
ings being acquired may be filed if the 
application contains the required infor-
mation set out for the address of each 
Federally-assisted building being ac-
quired. 

(4) Effective date of waiver. A waiver 
will be effective when granted in writ-
ing by the Internal Revenue Service 
after submission of a completed appli-
cation for waiver filed under this para-
graph (d). 

(5) Attachment to return. A waiver let-
ter granted by the Internal Revenue 
Service shall be filed with the tax-
payer’s Federal income tax return for 
the first taxable year the low-income 
housing credit is claimed by the tax-
payer. 

(e) Effective date of regulations. The 
provisions of § 1.42–2 are effective for 
buildings placed in service by the tax-
payer after December 31, 1986. 

[T.D. 8302, 55 FR 21189, May 23, 1990; 55 FR 
25973, June 26, 1990]

§ 1.42–3 Treatment of buildings fi-
nanced with proceeds from a loan 
under an Affordable Housing Pro-
gram established pursuant to sec-
tion 721 of the Financial Institu-
tions Reform, Recovery, and En-
forcement Act of 1989 (FIRREA). 

(a) Treatment under sections 42(i) and 
42(b). A below market loan funded in 
whole or in part with funds from an Af-
fordable Housing Program established 
under section 721 of FIRREA is not, 
solely by reason of the Affordable 
Housing Program funds, a below mar-
ket Federal loan as defined in section 
42(i)(2)(D). Thus, any building with re-
spect to which the proceeds of the loan 
are used during the tax year is not, 
solely by reason of the Affordable 
Housing Program funds, treated as a 
federally subsidized building for that 
tax year and subsequent tax years for 
purposes of determining the applicable 
percentage for the building under sec-
tion 42(b).
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(b) Effective date. The rules set forth 
in paragraph (a) of this section are ef-
fective for loans made after August 8, 
1989. 

[56 FR 48734, Sept. 26, 1991]

§ 1.42–4 Application of not-for-profit 
rules of section 183 to low-income 
housing credit activities. 

(a) Inapplicability to section 42. In the 
case of a qualified low-income building 
with respect to which the low-income 
housing credit under section 42 is al-
lowable, section 183 does not apply to 
disallow losses, deductions, or credits 
attributable to the ownership and oper-
ation of the building. 

(b) Limitation. Notwithstanding para-
graph (a) of this section, losses, deduc-
tions, or credits attributable to the 
ownership and operation of a qualified 
low-income building with respect to 
which the low-income housing credit 
under section 42 is allowable may be 
limited or disallowed under other pro-
visions of the Code or principles of tax 
law. See, e.g., sections 38(c), 163(d), 465, 
469; Knetsch v. United States, 364 U.S. 361 
(1960), 1961–1 C.B. 34 (‘‘sham’’ or ‘‘eco-
nomic substance’’ analysis); and Frank 
Lyon Co. v. Commissioner, 435 U.S. 561 
(1978), 1978–1 C.B. 46 (‘‘ownership’’ anal-
ysis). 

(c) Effective date. The rules set forth 
in paragraphs (a) and (b) of this section 
are effective with respect to buildings 
placed in service after December 31, 
1986. 

[T.D. 8420, 57 FR 24729, June 11, 1992]

§ 1.42–5 Monitoring compliance with 
low-income housing credit require-
ments. 

(a) Compliance monitoring require-
ment—(1) In general. Under section 
42(m)(1)(B)(iii), an allocation plan is 
not qualified unless it contains a proce-
dure that the State or local housing 
credit agency (‘‘Agency’’) (or an agent 
of, or other private contractor hired 
by, the Agency) will follow in moni-
toring for noncompliance with the pro-
visions of section 42 and in notifying 
the Internal Revenue Service of any 
noncompliance of which the Agency be-
comes aware. These regulations only 
address compliance monitoring proce-
dures required of Agencies. The regula-
tions do not address forms and other 

records that may be required by the 
Service on examination or audit. For 
example, if a building is sold or other-
wise transferred by the owner, the 
transferee should obtain from the 
transferor information related to the 
first year of the credit period so that 
the transferee can substantiate credits 
claimed. 

(2) Requirements for a monitoring pro-
cedure—(i) In general. A procedure for 
monitoring for noncompliance under 
section 42(m)(1)(B)(iii) must include— 

(A) The recordkeeping and record re-
tention provisions of paragraph (b) of 
this section; 

(B) The certification and review pro-
visions of paragraph (c) of this section; 

(C) The inspection provision of para-
graph (d) of this section; and 

(D) The notification-of-noncompli-
ance provisions of paragraph (e) of this 
section. 

(ii) Order and form. A monitoring pro-
cedure will meet the requirements of 
section 42 (m)(1)(B)(iii) if it contains 
the substance of these provisions. The 
particular order and form of the provi-
sions in the allocation plan is not ma-
terial. A monitoring procedure may 
contain additional provisions or re-
quirements. 

(b) Recordkeeping and record retention 
provisions—(1) Recordkeeping provision. 
Under the recordkeeping provision, the 
owner of a low-income housing project 
must be required to keep records for 
each qualified low-income building in 
the project that show for each year in 
the compliance period— 

(i) The total number of residential 
rental units in the building (including 
the number of bedrooms and the size in 
square feet of each residential rental 
unit); 

(ii) The percentage of residential 
rental units in the building that are 
low-income units; 

(iii) The rent charged on each resi-
dential rental unit in the building (in-
cluding any utility allowances); 

(iv) The number of occupants in each 
low-income unit, but only if rent is de-
termined by the number of occupants 
in each unit under section 42(g)(2) (as 
in effect before the amendments made 
by the Omnibus Budget Reconciliation 
Act of 1989);
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