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provided in subparagraph (4) of this 
paragraph, become irrevocable after 
the last day prescribed for making it. 
Having made the election for any tax-
able year, the fiduciary may, within 
the time prescribed for making it, re-
voke the election without the consent 
of the Commissioner. 

(3) Manner of making the election. The 
election shall be made by filing with 
the income tax return (or an amended 
return) for the taxable year in which 
the contribution is treated as paid a 
statement which: 

(i) States the name and address of 
the fiduciary, 

(ii) Identifies the estate or trust for 
which the fiduciary is acting, 

(iii) Indicates that the fiduciary is 
making an election under section 
642(c)(1) in respect of contributions 
treated as paid during such taxable 
year, 

(iv) Gives the name and address of 
each organization to which any such 
contribution is paid, and 

(v) States the amount of each con-
tribution and date of actual payment 
or, if applicable, the total amount of 
contributions paid to each organization 
during the succeeding taxable year, to 
be treated as paid in the preceding tax-
able year. 

(4) Revocation of certain elections with 
consent. An application to revoke with 
the consent of the Commissioner any 
election made on or before June 8, 1970, 
must be in writing and must be filed 
not later than September 2, 1975. 
No consent will be granted to revoke 
an election for any taxable year for 
which the assessment of a deficiency is 
prevented by the operation of any law 
or rule of law. If consent to revoke the 
election is granted, the fiduciary must 
attach a copy of the consent to the re-
turn (or amended return) for each tax-
able year affected by the revocation. 
The application must be addressed to 
the Commissioner of Internal Revenue, 
Washington, DC 20224, and must indi-
cate: 

(i) The name and address of the fidu-
ciary and the estate or trust for which 
he was acting, 

(ii) The taxable year for which the 
election was made, 

(iii) The office of the district direc-
tor, or the service center, where the re-

turn (or amended return) for the year 
of election was filed, and 

(iv) The reason for revoking the elec-
tion. 

[T.D. 7357, 40 FR 23739, June 2, 1975; 40 FR 
24361, June 6, 1975]

§ 1.642(c)–2 Unlimited deduction for 
amounts permanently set aside for 
a charitable purpose. 

(a) Estates. Any part of the gross in-
come of an estate which pursuant to 
the terms of the will: 

(1) Is permanently set aside during 
the taxable year for a purpose specified 
in section 170(c), or 

(2) Is to be used (within or without 
the United States or any of its posses-
sions) exclusively for religious, chari-
table, scientific, literary, or edu-
cational purposes, or for the prevention 
of cruelty to children or animals, or for 
the establishment, acquisition, mainte-
nance, or operation of a public ceme-
tery not operated for profit, 
shall be allowed as a deduction to the 
estate in lieu of the limited charitable 
contributions deduction authorized by 
section 170(a). 

(b) Certain trusts—(1) In general. Any 
part of the gross income of a trust to 
which either subparagraph (3) or (4) of 
this paragraph applies, that by the 
terms of the governing instrument: 

(i) Is permanently set aside during 
the taxable year for a purpose specified 
in section 170(c), or 

(ii) Is to be used (within or without 
the United States or any of its posses-
sions) exclusively for religious, chari-
table, scientific, literary, or edu-
cational purposes, or for the prevention 
of cruelty to children or animals, or for 
the establishment, acquisition, mainte-
nance, or operation of a public ceme-
tery not operated for profit, 
shall be allowed, subject to the limita-
tion provided in subparagraph (2) of 
this paragraph, as a deduction to the 
trust in lieu of the limited charitable 
contributions deduction authorized by 
section 170(a). The preceding sentence 
applied only to a trust which is re-
quired by the terms of its governing in-
strument to set amounts aside. See 
section 642(c)(6) and § 1.642(c)–4 for dis-
allowance of a deduction under this 
section to a trust which is, or is treat-
ed under section 4947(a)(1) as though it 
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were, a private foundation (as defined 
in section 509(a) and the regulations 
thereunder) that is not exempt from 
taxation under section 501(a). 

(2) Limitation of deduction. Subpara-
graph (1) of this paragraph applies only 
to the gross income earned by a trust 
with respect to amounts transferred to 
the trust under a will executed on or 
before October 9, 1969, and satisfying 
the requirements of subparagraph (4) of 
this paragraph or transferred to the 
trust on or before October 9, 1969. For 
such purposes, any income, gains, or 
losses, which are derived at any time 
from the amounts so transferred to the 
trust shall also be taken into account 
in applying subparagraph (1) of this 
paragraph. If any such amount so 
transferred to the trust is invested or 
reinvested at any time, any asset re-
ceived by the trust upon such invest-
ment or reinvestment shall also be 
treated as an amount which was so 
transferred to the trust. In the case of 
a trust to which this paragraph applies 
which contains (i) amounts transferred 
pursuant to transfers described in the 
first sentence of this subparagraph and 
(ii) amounts transferred pursuant to 
transfers not so described, subpara-
graph (1) of this paragraph shall apply 
only if the amounts described in sub-
division (i) of this subparagraph, to-
gether with all income, gains, and 
losses derived therefrom, are sepa-
rately accounted for from the amounts 
described in subdivision (ii) of this sub-
paragraph, together with all income, 
gains, and losses derived therefrom. 
Such separate accounting shall be car-
ried out consistently with the prin-
ciples of paragraph (c)(4) of § 53.4947–1 of 
this chapter (Foundation Excise Tax 
Regulations), relating to accounting 
for segregated amounts of split-inter-
est trusts. 

(3) Trusts created on or before October 
9, 1969. A trust to which this subpara-
graph applies is a trust, testamentary 
or otherwise, which was created on or 
before October 9, 1969, and which quali-
fies under either subdivision (i) or (ii) 
of this subparagraph. 

(i) Transfer of irrevocable remainder in-
terest to charity. To qualify under this 
subdivision the trust must have been 
created under the terms of an instru-
ment granting an irrevocable remain-

der interest in such trust to or for the 
use of an organization described in sec-
tion 170(c). If the instrument granted a 
revocable remainder interest but the 
power to revoke such interest termi-
nated on or before October 9, 1969, 
without the remainder interest having 
been revoked, the remainder interest 
will be treated as irrevocable for pur-
poses of the preceding sentence. 

(ii) Grantor under a mental disability to 
change terms of trust. (A) To qualify 
under this subdivision (ii) the trust 
must have been created by a grantor 
who was at all times after October 9, 
1969, under a mental disability to 
change the terms of the trust. The 
term mental disability for this purpose 
means mental incompetence to change 
the terms of the trust, whether or not 
there has been an adjudication of men-
tal incompetence and whether or not 
there has been an appointment of a 
committee, guardian, fiduciary, or 
other person charged with the care of 
the person or property of the grantor. 

(B) If the grantor has not been ad-
judged mentally incompetent, the 
trustee must obtain from a qualified 
physician a certificate stating that the 
grantor of the trust has been mentally 
incompetent at all times after October 
9, 1969, and that there is no reasonable 
probability that the grantor’s mental 
capacity will ever improve to the ex-
tent that he will be mentally com-
petent to change the terms of the 
trust. A copy of this certification must 
be filed with the first return on which 
a deduction is claimed by reason of this 
subdivision (ii) and subparagraph (1) of 
this paragraph. Thereafter, a state-
ment referring to such medical opinion 
must be attached to any return for a 
taxable year for which such a deduc-
tion is claimed and during which the 
grantor’s mental incompetence con-
tinues. The original certificate must be 
retained by the trustee of the trust. 

(C) If the grantor has been adjudged 
mentally incompetent, a copy of the 
judgment or decree, and any modifica-
tion thereof, must be filed with the 
first return on which a deduction is 
claimed by reason of this subdivision 
(ii) and subparagraph (1) of this para-
graph. Thereafter, a statement refer-
ring to such judgment or decree must 
be attached to any return for a taxable 
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year for which such a deduction is 
claimed and during which the grantor’s 
mental incompetence continues. A 
copy of such judgment or decree must 
also be retained by the trustee of the 
trust. 

(D) This subdivision (ii) applies even 
though a person charged with the care 
of the person or property of the grantor 
has the power to change the terms of 
the trust. 

(4) Testamentary trust established by 
will executed on or before October 9, 1969. 
A trust to which this subparagraph ap-
plies is a trust which was established 
by will executed on or before October 9, 
1969, and which qualifies under either 
subdivision (i), (ii), or (iii) of this sub-
paragraph. This subparagraph does not 
apply, however, to that portion of any 
trust, not established by a will exe-
cuted on or before October 9, 1969, 
which was transferred to such trust by 
a will executed on or before October 9, 
1969. Nor does it apply to that portion 
of any trust, not established by a will 
executed on or before October 9, 1969, 
which was subject to a testamentary 
power of appointment that fails by rea-
son of the testator’s nonexercise of the 
power in a will executed on or before 
October 9, 1969. 

(i) Testator dying within 3 years with-
out republishing his will. To qualify 
under this subdivision the trust must 
have been established by the will of a 
testator who died after October 9, 1969, 
but before October 9, 1972, without hav-
ing amended any dispositive provision 
of the will after October 9, 1969, by cod-
icil or otherwise. 

(ii) Testator having no right to change 
his will. To qualify under this subdivi-
sion the trust must have been estab-
lished by the will of a testator who 
died after October 9, 1969, and who at 
no time after that date had the right to 
change any portion of such will per-
taining to such trust. This subdivision 
could apply, for example, where a con-
tract has been entered into for the exe-
cution of wills containing reciprocal 
provisions as well as provisions for the 
benefit of an organization described in 
section 170(c) and under applicable 
local law the surviving testator is pro-
hibited from revoking his will because 
he has accepted the benefit of the pro-

visions of the will of the other con-
tracting party. 

(iii) Testator under a mental disability 
to republish his will. To qualify under 
this subdivision the trust must have 
been established by the will of a tes-
tator who died after October 8, 1972, 
without having amended any disposi-
tive provision of such will after Octo-
ber 9, 1969, and before October 9, 1972, 
by codicil or otherwise, and who is 
under a mental disability at all times 
after October 8, 1972, to amend such 
will, by codicil or otherwise. The provi-
sions of subparagraph (3)(ii) of this 
paragraph with respect to mental in-
competence apply for purposes of this 
subdivision. 

(iv) Amendment of dispositive provi-
sions. The provisions of paragraph (e) 
(4) and (5) of § 20.2055–2 of this chapter 
(Estate Tax Regulations) are to be ap-
plied under subdivisions (i) and (iii) of 
this subparagraph in determining 
whether there has been an amendment 
of a dispositive provision of a will. 

(c) Pooled income funds. Any part of 
the gross income of a pooled income 
fund to which § 1.642(c)–5 applies for the 
taxable year that is attributable to net 
long-term capital gain (as defined in 
section 1222(7)) which, pursuant to the 
terms of the governing instrument, is 
permanently set aside during the tax-
able year for a purpose specified in sec-
tion 170(c) shall be allowed as a deduc-
tion to the fund in lieu of the limited 
charitable contributions deduction au-
thorized by section 170(a). No deduction 
shall be allowed under this paragraph 
for any portion of the gross income of 
such fund which is (1) attributable to 
income other than net long-term cap-
ital gain (2) earned with respect to 
amounts transferred to such fund be-
fore August 1, 1969. However, see para-
graph (b) of this section for a deduction 
(subject to the limitations of such 
paragraph) for amounts permanently 
set aside by a pooled income fund 
which meets the requirements of that 
paragraph. The principles of paragraph 
(b) or (2) of this section with respect to 
investment, reinvestment, and sepa-
rate accounting shall apply under this 
paragraph in the case of amounts 
transferred to the fund after July 31, 
1969. 
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(d) Disallowance of deduction for cer-
tain amounts not deemed to be perma-
nently set aside for charitable purposes. 
No amount will be considered to be per-
manently set aside, or to be used, for a 
purpose described in paragraph (a) or 
(b)(1) of this section unless under the 
terms of the governing instrument and 
the circumstances of the particular 
case the possibility that the amount 
set aside, or to be used, will not be de-
voted to such purpose or use is so re-
mote as to be negligible. Thus, for ex-
ample, where there is possibility of the 
invasion of the corpus of a charitable 
remainder trust, as defined in § 1.664–
1(a)(1)(ii), in order to make payment of 
the annuity amount or unitrust 
amount, no deduction will be allowed 
under paragraph (a) of this section in 
respect of any amount set aside by an 
estate for distribution to such a chari-
table remainder trust. 
For treatment of distributions by an 
estate to a charitable remainder trust, 
see paragraph (a)(5)(iii) of § 1.664–1. 

[T.D. 7357, 40 FR 23740, June 2, 1975; 40 FR 
24361, June 6, 1975]

§ 1.642(c)–3 Adjustments and other 
special rules for determining unlim-
ited charitable contributions deduc-
tion. 

(a) Income in respect of a decedent. For 
purposes of §§ 1.642(c)–1 and 1.642(c)–2, 
an amount received by an estate or 
trust which is includible in its gross in-
come under section 691(a)(1) as income 
in respect of a decedent shall be in-
cluded in the gross income of the es-
tate or trust. 

(b) Reduction of charitable contribu-
tions deduction by amounts not included 
in gross income. (1) If an estate, pooled 
income fund, or other trust pays, per-
manently sets aside, or uses any 
amount of its income for a purpose 
specified in section 642(c) (1), (2) or (3) 
and that amount includes any items of 
estate or trust income not entering 
into the gross income of the estate or 
trust, the deduction allowable under 
§ 1.642(c)–1 or § 1.642(c)–2 is limited to 
the gross income so paid, permanently 
set aside, or used. In the case of a 
pooled income fund for which a deduc-
tion is allowable under paragraph (c) of 
§ 1.642(c)–2 for amounts permanently 
set aside, only the gross income of the 

fund which is attributable to net long-
term capital gain (as defined in section 
1222(7)) shall be taken into account. 

(2) In determining whether the 
amounts of income so paid, perma-
nently set aside, or used for a purpose 
specified in section 642(c) (1), (2), or (3) 
include particular items of income of 
an estate or trust not included in gross 
income, the specific provision controls 
if the governing instrument specifi-
cally provides as to the source out of 
which amounts are to be paid, perma-
nently set aside, or used for such a pur-
pose. 
In the absence of specific provisions in 
the governing instrument, an amount 
to which section 642(c) (1), (2) or (3) ap-
plies is deemed to consist of the same 
proportion of each class of the items of 
income of the estate or trust as the 
total of each class bears to the total of 
all classes. See paragraph (b) of 
§ 1.643(a)–5 for the method of deter-
mining the allocable portion of exempt 
income and foreign income. 

(3) For examples showing the deter-
mination of the character of an 
amount deductible under § 1.642(c)–1 or 
§ 1.642(c)–2, see examples 1 and 2 in 
§ 1.662(b)–2 and paragraph (e) of the ex-
ample in § 1.662(c)–4. 

(4) For the purpose of this paragraph, 
the provisions of section 116 are not to 
be taken into account. 

(c) Capital gains included in charitable 
contribution. Where any amount of the 
income paid, permanently set aside, or 
used for a purpose specified in section 
642(c) (1), (2), or (3), is attributable to 
net long-term capital gain (as defined 
in section 1222(7)), the amount of the 
deduction otherwise allowable under 
§ 1.642(c)–1 or § 1.642(c)–2, must be ad-
justed for any deduction provided in 
section 1202 of 50 percent of the excess, 
if any, of the net long-term capital 
gain over the net short-term capital 
loss. For determination of the extent 
to which the contribution to which 
§ 1.642(c)–1 or § 1.642(c)–2 applies is 
deemed to consist of net long-term cap-
ital gains, see paragraph (b) of this sec-
tion. The application of this paragraph 
may be illustrated by the following ex-
amples:

Example 1. Under the terms of the trust in-
strument, the income of a trust described in 
§ 1.642(c)–2 (b)(3)(i) is currently distributable 
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