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Example 5. IRS discovers nonresident alien’s 
failure to file. In Year 1, A, a computer pro-
grammer, opened an office in the United 
States to market and sell a software pro-
gram that A had developed outside the 
United States. Through A’s personal efforts, 
U.S. sales of the software produced income 
effectively connected with a U.S. trade or 
business. A had extensive experience con-
ducting similar business activities in other 
countries, including making the appropriate 
tax filings. However, A was aware neither of 
A’s obligation to file a U.S. income tax re-
turn for those years, nor of A’s ability to file 
a protective return for those years. A had 
never filed a U.S. income tax return before. 
Despite A’s extensive experience conducting 
similar business activities in other coun-
tries, A made no effort to seek advice in con-
nection with A’s U.S. tax obligations. A 
failed to file either U.S. income tax returns 
or protective returns for Year 1 and Year 2. 
In November of Year 3, an Internal Revenue 
Service examiner asked A for an explanation 
of A’s failure to file U.S. income tax returns. 
A immediately engaged X, a U.S. tax advi-
sor, and cooperated with the Internal Rev-
enue Service in determining A’s income tax 
liability, for example, by preparing and fil-
ing the appropriate income tax returns for 
Year 1 and Year 2 and by making A’s books 
and records available to the examiner. A did 
not present evidence that intervening events 
beyond A’s control prevented A from filing a 
return, and there were no other mitigating 
factors. A has not met the standard de-
scribed in paragraph (b)(2) of this section for 
waiver of any applicable filing deadlines in 
§ 1.874–1(b)(1).

Example 6. Nonresident alien with prior filing 
history. A began a U.S. trade or business in 
Year 1 as a sole proprietorship. A’s tax advi-
sor filed the appropriate U.S. income tax re-
turns for Year 1 through Year 6, reporting in-
come effectively connected with A’s U.S. 
trade or business. In Year 7, A replaced its 
tax advisor with a tax advisor unfamiliar 
with U.S. tax law. A did not file a U.S. in-
come tax return for any year from Year 7 
through Year 10, although A had effectively 
connected income for those years. A was 
aware of A’s ability to file a protective re-
turn for those years. In Year 11, an Internal 
Revenue Service examiner contacted A and 
asked for an explanation of A’s failure to file 
income tax returns after Year 6. A imme-
diately engaged a U.S. tax advisor and co-
operated with the Internal Revenue Service 
in determining A’s income tax liability, for 
example, by preparing and filing the appro-
priate income tax returns for Year 7 through 
Year 10 and by making A’s books and records 
available to the examiner. A did not present 
evidence that intervening events beyond A’s 
control prevented A from filing a return, and 
there were no other mitigating factors. A 
has not met the standard described in para-

graph (b)(2) of this section for waiver of any 
applicable filing deadlines in § 1.874–1(b)(1).

(4) Effective date. Paragraphs (b)(2) 
and (3) of this section are applicable to 
open years for which a request for a 
waiver is filed on or after January 29, 
2002. 

(b)(5) through (e) for further guid-
ance, see § 1.874–1 (b)(5) through (e). 

[T.D. 8981, 67 FR 4174, Jan. 29, 2002; 67 FR 
12471, Mar. 19, 2002]

§ 1.875–1 Partnerships. 
Whether a nonresident alien indi-

vidual who is a member of a partner-
ship is taxable in accordance with sub-
section (a), (b), or (c) of section 871 may 
depend on the status of the partner-
ship. A nonresident alien individual 
who is a member of a partnership 
which is not engaged in trade or busi-
ness within the United States is sub-
ject to the provisions of section 871 (a) 
or (b), as the case may be, depending on 
whether or not he receives during the 
taxable year an aggregate of more than 
$15,400 gross income described in sec-
tion 871(a), if he is not otherwise en-
gaged in trade or business within the 
United States. A nonresident alien in-
dividual who is a member of a partner-
ship which at any time within the tax-
able year is engaged in trade or busi-
ness within the United States is con-
sidered as being engaged in trade or 
business within the United States and 
is therefore taxable under section 
871(c). For definition of what the term 
‘‘partnership’’ includes, see section 
7701(a)(2) and the regulations in part 
301 of this chapter (Regulations on Pro-
cedure and Administration). The test 
of whether a partnership is engaged in 
trade or business within the United 
States is the same as in the case of a 
nonresident alien individual. See 
§ 1.871–8.

§ 1.875–2 Beneficiaries of estates or 
trusts. 

(a) [Reserved] 
(b) Exception for certain taxable years. 

Notwithstanding paragraph (a) of this 
section, for any taxable year beginning 
before January 1, 1975, the grantor of a 
trust, whether revocable or irrev-
ocable, is not deemed to be engaged in 
trade or business within the United 
States merely because the trustee is 
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