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with respect to the estate of the dece-
dent if all other applicable require-
ments of section 2056 are satisfied. If
the surviving spouse of the decedent is
not a citizen of the United States at
the time of the decedent’s death, the
provisions of section 2056, including
specifically the provisions of section
2056(d) and (unless section 2056(d)(4) ap-
plies) the provisions of section 2056A
(QDOTs) must be satisfied.

(b) Section 2106(b) provides that no
deduction is allowed under paragraph
(a) (1) or (2) of this section unless the
executor discloses in the estate tax re-
turn the value of that part of the gross
estate not situated in the United
States. See §20.2105-1. Such part must
be valued as of the date of the dece-
dent’s death, or if the alternate valu-
ation method under section 2032 is
elected, as of the applicable valuation
date.

[T.D. 6296, 23 FR 5429, June 24, 1958, as
amended by T.D. 6526, 26 FR 417, Jan. 19, 1961;
T.D. 7296, 38 FR 34197, Dec. 12, 1973; T.D. 7318,
39 FR 25457, July 11, 1974; T.D. 8612, 60 FR
43552, Aug. 22, 1995]

§20.2106-2 Estates of nonresidents not
citizens; deductions for expenses,
losses, etc.

(a) In computing the taxable estate
of a nonresident who was not a citizen
of the United States at the time of his
death, deductions are allowed under
sections 20563 and 2054 for expenses, in-
debtedness and taxes, and for losses, to
the following extent:

(1) A pledge or subscription is deduct-
ible if it is an enforceable claim
against the estate and if it would con-
stitute an allowable deduction under
paragraph (a)(2) of §20.2106-1, relating
to charitable, etc., transfers, if it had
been a bequest.

(2) That proportion of other deduc-
tions under sections 2053 and 2054 is al-
lowed which the value of that part of
the decedent’s gross estate situated in
the United States at the time of his
death bears to the value of the dece-
dent’s entire gross estate wherever sit-
uated. It is immaterial whether the
amounts to be deducted were incurred
or expended within or without the
United States. For purposes of this
subparagraph, an amount which is in-
cludible in the decedent’s gross estate
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under section 2107(b) with respect to
stock in a foreign corporation shall be
included in the value of the decedent’s
gross estate situated in the United
States.

No deduction is allowed under this
paragraph unless the value of the dece-
dent’s entire gross estate is disclosed
in the estate tax return. See paragraph
(b) of §20.2106-1.

(b) In order that the Internal Rev-
enue Service may properly pass upon
the items claimed as deductions, the
executor should submit a certified copy
of the schedule of liabilities, claims
against the estate, and expenses of ad-
ministration filed under any applicable
foreign death duty act. If no such
schedule was filed, the executor should
submit a certified copy of the schedule
of these liabilities, claims and expenses
filed with the foreign court in which
administration was had. If the items of
deduction allowable under section
2106(a)(1) were not included in either
such schedule, or if no such schedules
were filed, then there should be sub-
mitted a written statement of the for-
eign executor containing a declaration
that it is made under the penalties of
perjury setting forth the facts relied
upon as entitling the estate to the ben-
efit of the particular deduction or de-
ductions.

[T.D. 6296, 23 FR 4529, June 24, 1958; 256 FR
14021, Dec. 31, 1960, as amended by T.D. 7296,
38 FR 34197, Dec. 12, 1973; T.D. 8612, 60 FR
43552, Aug. 22, 1995]

§20.2107-1 Expatriation to avoid tax.

(a) Rate of tax. The tax imposed by
section 2107(a) on the transfer of the
taxable estates of certain nonresident
expatriate decedents who were for-
merly citizens of the United States is
computed in accordance with the table
contained in section 2001, relating to
the rate of the tax imposed on the
transfer of the taxable estates of dece-
dents who were citizens or residents of
the United States. Except for any
amounts included in the gross estate
solely by reason of section 2107(b) and
paragraph (b)(1) (ii) and (iii) of this sec-
tion, the value of the taxable estate to
be used in this computation is deter-
mined as provided in section 2106 and
§20.2106-1. The decedents to which sec-
tion 2107(a) and this section apply are
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described in paragraph (d) of this sec-
tion.

(b) Gross estate—(1) Determination of
value—(i) General rule. Except as pro-
vided in subdivision (ii) of this sub-
paragraph with respect to stock in cer-
tain foreign corporations, for purposes
of the tax imposed by section 2107(a)
the value of the gross estate of every
estate the transfer of which is subject
to the tax imposed by that section is
determined as provided in section 2103
and §20.2103-1.

(ii) Amount includible with respect to
stock in certain foreign corporations. If at
the time of his death a nonresident ex-
patriate decedent the transfer of whose
estate is subject to the tax imposed by
section 2107(a)—

(a) Owned (within the meaning of sec-
tion 958(a) and the regulations there-
under) 10 percent or more of the total
combined voting power of all classes of
stock entitled to vote in a foreign cor-
poration, and

(b) Owned (within the meaning of sec-
tion 958(a) and the regulations there-
under), or is considered to have owned
(by applying the ownership rules of sec-
tion 958(b) and the regulations there-
under), more than 50 percent of the
total combined voting power of all
classes of stock entitled to vote in such
foreign corporation,
then section 2107(b) requires the inclu-
sion in the decedent’s gross estate, in
addition to amounts otherwise includ-
ible therein under subdivision (i) of
this subparagraph, of an amount equal
to that proportion of the fair market
value (determined at the time of the
decedent’s death or, if so elected by the
executor of the decedent’s estate, on
the alternate valuation date as pro-
vided in section 2032) of the stock in
such foreign corporation owned (within
the meaning of section 958(a) and the
regulations thereunder) by the dece-
dent at the time of his death, which
the fair market value of any assets
owned by such foreign corporation and
situated in the United States, at the
time of his death, bears to the total
fair market value of all assets owned
by such foreign corporation at the time
of his death.

(iii) Rules of application. (a) In deter-
mining the proportion of the fair mar-
ket value of the stock which is includ-
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ible in the gross estate under subdivi-
sion (ii) of this subparagraph, the fair
market value of the foreign corpora-
tion’s assets situated in the United
States and of its total assets shall be
determined without reduction for any
outstanding liabilities of the corpora-
tion.

(b) For purposes of subdivision (ii) of
this subparagraph, the foreign corpora-
tion’s assets which are situated in the
United States shall be all its property
which, by applying the provisions of
sections 2104, 2105, and §§20.2104-1 and
20.2105-1, would be considered to be sit-
uated in the United States if such prop-
erty were property of a nonresident
who was not a citizen of the United
States.

(¢) For purposes of subdivision (ii)(a)
of this subparagraph, a decedent is
treated as owning stock in a foreign
corporation at the time of his death to
the extent he owned (within the mean-
ing of section 958(a) and the regula-
tions thereunder) the stock at the time
he made a transfer of the stock in a
transfer described in sections 2035 to
2038, inclusive (relating respectively to
transfers made in contemplation of
death, transfers with a retained life es-
tate, transfers taking effect at death,
and revocable transfers). For purposes
of subdivision (ii)(b) of this subpara-
graph, a decedent is treated as owning
stock in a foreign corporation at the
time of his death to the extent he
owned (within the meaning of section
958(a) and the regulations thereunder),
or is considered to have owned (by ap-
plying the ownership rules of section
958(b) and the regulations thereunder),
the stock at the time he made a trans-
fer of the stock in a transfer described
in sections 2035 to 2038, inclusive. In ap-
plying the proportion rule of section
2107(b) and subdivision (ii) of this sub-
paragraph where a decedent is treated
as owning stock in a foreign corpora-
tion at the time of his death by reason
of having transferred his interest in
such stock in a transfer described in
sections 2035 to 2038, inclusive, the pro-
portionate value of the interest includ-
ible in his gross estate is based upon
the value as of the applicable valuation
date described in section 2031 or 2032 of
the amount, determined as of the date
of transfer, of his interest in the stock.
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See example (2) in subparagraph (2) of
this paragraph.

(d) For purposes of applying subdivi-
sion (ii)(b) of this subparagraph, the
same shares of stock may not be count-
ed more than once. See example (2) in
subparagraph (2) of this paragraph.

(e) The principles applied in para-
graph (b) of §1.957-1 of this chapter (In-
come Tax Regulations) for determining
what constitutes total combined voting
power of all classes of stock entitled to
vote in a foreign corporation for pur-
poses of section 957(a) shall be applied
in determining what constitutes total
combined voting power of all classes of
stock entitled to vote in a foreign cor-
poration for purposes of section 2107(b)
and subdivision (ii) of this subpara-
graph. In applying such principles
under this paragraph changes in lan-
guage shall be made, where necessary,
in order to treat the nonresident expa-
triate decedent, rather than U.S. share-
holders, as owning such total combined
voting power.

(2) Illustrations. The application of
this paragraph may be illustrated by
the following examples:

Example (1). (a) At the time of his death, H,
a nonresident expatriate decedent the trans-
fer of whose estate is subject to the tax im-
posed by section 2107(a), owned a 60-percent
interest in M Company, a foreign partner-
ship, which in turn owned stock issued by N
Corporation, a foreign corporation. The
stock in N Corporation held by M Company,
which constituted 50 percent of the total
combined voting power of all classes of stock
entitled to vote in N Corporation, was valued
at $50,000 at the time of H’s death. In addi-
tion, W, H’s wife, also a nonresident not a
citizen of the United States, owned at the
time of H’s death stock in N Corporation
constituting 25 percent of the total combined
voting power of all classes of stock entitled
to vote in that corporation. The fair market
value of the assets of N Corporation which,
at the time of H’s death, were situated in the
United States constituted 40 percent of the
fair market value of all assets of that cor-
poration. It is assumed for purposes of this
example that the executor of H’s estate has
not elected to value the estate on the alter-
nate valuation date provided in section 2032.

(b) The test contained in subparagraph
(1)(di)(a) of this paragraph is met since at the
time of his death H indirectly owned (within
the meaning of section 958(a) and the regula-
tions thereunder) 30 percent (60 percent of 50
percent) of the total combined voting power
of all classes of stock entitled to vote in N
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Corporation; and the test contained in sub-
paragraph (1)(ii)(b) of this paragraph is met
since at such time H owned or is considered
to have owned (within the meaning of sec-
tion 958 (a) and (b) and the regulations there-
under) 55 percent of the total combined vot-
ing power of all classes of stock entitled to
vote in N Corporation (having constructive
ownership of his wife’s 25 percent, in addi-
tion to his own indirect ownership of 30 per-
cent, of the total combined voting power).
Accordingly, $12,000 is included in H’s gross
estate by reason of section 2107(b) and this
paragraph. This $12,000 is the amount which
is equal to 40 percent (the percentage of the
fair market value of N Corporation’s asset
which were situated within the United
States at H’s death) of $30,000 (the fair mar-
ket value of the stock then owned by H with-
in the meaning of section 958(a) and the reg-
ulations thereunder, i.e., H’s 60-percent in-
terest in the $50,000 fair market value of
stock held by M Company).

Example (2). (a) Assume the same facts as
those given in example (1) except that H
made a transfer to W in contemplation of his
death (within the meaning of section 2035) of
his 60-percent interest in M Company, that
on the date of the transfer M Company held
stock in N Corporation constituting 80 per-
cent of the total combined voting power of
all classes of stock entitled to vote in that
corporation (rather than the 50 percent of
total combined voting power held by M Com-
pany on the date of H’s death), and that the
80 percent of total combined voting power
owned by M Company on the date of the
transfer is valued at $70,000 on that date and
at $85,000 at the time of H’s death. It is as-
sumed for purposes of this example that the
60-percent interest in M Company was held
by W at the time of H’s death.

(b) The test contained in subparagraph
(1)(di)(a) of this paragraph is met since,
under subparagraph (1)@iii)(c) of this para-
graph, H is treated as owning (within the
meaning of section 958(a) and the regulations
thereunder), at the time of his death, the 48
percent (60 percent of 80 percent) of the total
combined voting power of all classes of stock
entitled to vote in N Corporation represented
by his transferred interest in M Company;
and the test contained in subparagraph
(1)(ii)(b) of this paragraph is met since, under
that subparagraph and subparagraph
(1)(dii)(c) of this paragraph, H is treated as
owning (within the meaning of section 958 (a)
or (b)), at the time of his death, 73 percent
(48 percent plus 25 percent) of the total com-
bined voting power of all classes of stock en-
titled to vote in N Corporation. Accordingly,
$20,400 is included in H’s gross estate by rea-
son of section 2107(b) and this paragraph.
This $20,400 is the amount which is equal to
40 percent (the percentage of the fair market
value of N Corporation’s assets which were
situated within the United States at H’s
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death) of $561,000 (the fair market value at the
time of H’s death of the transferred interest
which under subparagraph (1)(iii)(c) of this
paragraph H is considered to own within the
meaning of section 958(a) and the regulations
thereunder at that time, i.e., the 60-percent
interest in the $85,000 fair market value at
that time of the 80-percent total combined
voting power held by M Company on the date
of transfer).

(c) The fact that the stock in N Corpora-
tion owned by M Company is considered
under subparagraph (1)(ii)(b) of this para-
graph to be owned by H for two independent
reasons (i.e., under section 958(a) and the reg-
ulations thereunder, because H transferred
his 60-percent interest in M Company to W in
contemplation of death, and under section
958(b) and the regulations thereunder, be-
cause H is considered to own the stock in N
Corporation indirectly owned by his wife, W,
by reason of her ownership of such trans-
ferred interest) does not cause the shares of
stock represented by the transferred interest
in M Company to be counted twice in deter-
mining whether the test contained in that
subparagraph is met. See subparagraph
(1)(iii)(d) of this paragraph.

Example (3). (a) At the time of his death, H,
a nonresident expatriate decedent the trans-
fer of whose estate is subject to the tax im-
posed by section 2107(a), owned a 40-percent
beneficial interest in a domestic trust; at
that time he also directly owned stock in P
Corporation, a foreign corporation, consti-
tuting 15 percent of the total combined vot-
ing power of all classes of stock entitled to
vote in that corporation. The trust owned
stock in P Corporation constituting 51 per-
cent of the total combined voting power of
all classes of stock entitled to vote in that
corporation. The stock in P Corporation
owned directly by H was valued at $20,000 on
the alternate valuation date determined pur-
suant to an election under section 2032. The
fair market value of the assets of P Corpora-
tion which, at the time of H’s death, were
situated in the United States constituted 20
percent of the fair market value of all assets
of that corporation.

(b) By reason of section 958(b)(2) and the
regulations thereunder, the trust is consid-
ered to own all the stock entitled to vote in
P Corporation since it owns more than 50
percent of the total combined voting power
of all classes of stock entitled to vote in that
corporation. The test contained in subpara-
graph (1)(ii)(a) of this paragraph is met since
at the time of his death H owned (within the
meaning of section 958(a) and the regulations
thereunder) 15 percent of the total combined
voting power of all classes of stock entitled
to vote in P Corporation; the stock in P Cor-
poration owned by the trust is not consid-
ered to have been owned by H under section
958(a)(2) since the trust is not a foreign trust.
In addition, the test contained in subpara-

§20.2107-1

graph (1)(ii)(b) of this paragraph is met since
at the time of his death H owned or is con-
sidered to have owned (within the meaning
of section 958 (a) and (b) and the regulations
thereunder) 55 percent of the total combined
voting power of all classes of stock entitled
to vote in that corporation (his 15 percent di-
rectly owned plus his 40 percent (40 percent
of 100 percent) considered to be owned). Ac-
cordingly, $4,000 is included in H’s gross es-
tate by reason of section 2107(b) and this
paragraph. This $4,000 is the amount which is
equal to 20 percent (the percentage of the
fair market value of P Corporation’s assets
which were situated within the United
States at H’s death) of $20,000 (the fair mar-
ket value of the stock then owned by H with-
in the meaning of section 958(a) and the reg-
ulations thereunder). In addition, the value
of H’s interest in the domestic trust is in-
cluded in his gross estate under section 2103
to the extent it constitutes property having
a situs in the United States.

(c) Credits. Credits against the tax
imposed by section 2107(a) are allowed
for any amounts determined in accord-
ance with section 2102 and §20.2102-1
(relating to credits against the estate
tax for State death taxes, gift tax, and
tax on prior transfers). In computing
the special limitation on the credit for
State death taxes contained in section
2102(b) and paragraph (b) of §20.2102-1,
amounts included in the gross estate
under section 2107(b) and paragraph
(b)(1) of this section are to be taken
into account.

(d) Decedents to whom the tax imposed
by section 2107(a) applies—(1) General
rule. The tax imposed by section 2107(a)
applies to the transfer of the taxable
estate of every decedent nonresident
not a citizen of the United States dying
on or after November 14, 1966, who lost
his U.S. citizenship after March 8, 1965,
and within the 10-year period ending
with the date of his death, except in
the case of the estate of a decedent
whose loss of U.S. citizenship either—

(i) Resulted from the application of
section 301(b), 350, or 355 of the Immi-
gration and Nationality Act, as amend-
ed (8 U.S.C. 1401(b), 1482, or 1487); or

(ii) Did not have for one of its prin-
cipal purposes (but not necessarily its
only principal purpose) the avoidance
of Federal income, estate, or gift tax.
Section 301(b) of the Immigration and
Nationality Act provides generally
that a U.S. citizen, who is born outside
the United States of parents one of
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whom is an alien and the other is a
U.S. citizen who was physically present
in the United States for a specified pe-
riod, shall lose his U.S. citizenship if,
within a specified period preceding the
age of 28 years, he fails to be continu-
ously physically present in the United
States for at least 5 years. Section 350
of that Act provides that under certain
circumstances a person, who at birth
acquired the nationality of the United
States and of a foreign country and
who has voluntarily sought or claimed
benefits of the nationality of any for-
eign country, shall lose his U.S. na-
tionality if, after attaining the age of
22 years, he has a continuous residence
for 3 years in the foreign country of
which he is a national by birth. Section
365 of that Act provides that a person
having U.S. nationality, who is under
21 years of age and whose residence is
in a foreign country with or under the
legal custody of a parent who loses his
U.S. nationality under specified cir-
cumstances, shall lose his U.S. nation-
ality if he has or acquires the nation-
ality of that foreign country and at-
tains the age of 25 years without hav-
ing established his residence in the
United States. Section 2107 and this
section do not apply to the transfer of
any estate the estate tax treatment of
which is subject to a Presidential proc-
lamation made pursuant to section
2108(a) (relating to the application of
pre-1967 estate tax provisions in the
case of a foreign country which im-
poses a more burdensome tax than the
United States).

(2) Burden of proof—(i) General rule. In
determining for purposes of subpara-
graph (1)(ii) of this paragraph whether
a principal purpose for the loss of U.S.
citizenship by a decedent was the
avoidance of Federal income, estate, or
gift tax, the Commissioner must first
establish that it is reasonable to be-
lieve that the decedent’s loss of U.S.
citizenship would, but for section 2107
and this section, result in a substantial
reduction in the sum of (a) the Federal
estate tax and (b) all estate, inherit-
ance, legacy, and succession taxes im-
posed by foreign countries and political
subdivisions thereof, in respect of the
transfer of the decedent’s estate. Once
the Commissioner has so established,
the burden of proving that the loss of
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citizenship by the decedent did not
have for one of its principal purposes
the avoidance of Federal income, es-
tate, or gift tax shall be on the execu-
tor of the decedent’s estate.

(ii) Tentative determination of substan-
tial reduction in Federal and foreign
death taxes. In the absence of complete
factual information, the Commissioner
may make a tentative determination,
based on the information available,
that the decedent’s loss of U.S. citizen-
ship would, but for section 2107 and this
section, result in a substantial reduc-
tion in the sum of the Federal and for-
eign death taxes described in subdivi-
sion (i) (a) and (b) of this subparagraph.
This tentative determination may be
based upon the fact that the laws of
the foreign country of which the dece-
dent became a citizen and the laws of
the foreign country of which the dece-
dent was a resident at the time of his
death, including the laws of any polit-
ical subdivisions of those foreign coun-
tries, would ordinarily result, in the
case of an estate of a nonexpatriate de-
cedent having the same citizenship and
residence as the decedent, in liability
for total death taxes under such laws
substantially lower than the amount of
the Federal estate tax which would be
imposed on the transfer of a com-
parable estate of a citizen of the United
States. In the absence of a preponder-
ance of evidence to the contrary, this
tentative determination shall be suffi-
cient to establish that it is reasonable
to believe that the decedent’s loss of
U.S. citizenship would, but for section
2107 and this section, result in a sub-
stantial reduction in the sum of the
Federal and foreign death taxes de-
scribed in subdivision (i) (a) and (b) of
this subparagraph.

[T.D. 7296, 38 FR 34197, Dec. 12, 1973]
MISCELLANEOUS

§20.2201-1 Members of the Armed
Forces dying during an induction
period.

(a) The additional estate tax as de-
fined in section 2011(d) does not apply
to the transfer of the taxable estate of
a citizen or resident of the United
States dying during an induction pe-
riod as defined in section 112(c)(5) (see
paragraph (b) of this section) and while
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