Internal Revenue Service, Treasury

the remainder of the regulations on
procedure and administration which
are pertinent to gift tax matters, see
part 301 of this chapter (Regulations on
Procedure and Administration).

(d) Arrangement and numbering. Each
section of the regulations in this part
(other than this section) is designated
by a number composed of the part
number followed by a decimal point
(25.); the section of the Internal Rev-
enue Code which it interprets; a hy-
phen (-); and a number identifying this
section. By use of these designations
one can ascertain the sections of the
regulations relating to a provision of
the Code. For example, the regulations
pertaining to section 2521 of the Code
are designated §25.2521-1.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 65642, 26 FR 548, Jan. 20, 1961; 45 FR
6089, Jan. 25, 1980; T.D. 7910, 48 FR 40372,
Sept. 7, 1983; T.D. 8395, 57 FR 4254, Feb. 4,
1992]

DETERMINATION OF TAX LIABILITY

§25.2207A-1 Right of recovery of gift
taxes in the case of certain marital
deduction property.

(a) In general. If an individual is
treated as transferring an interest in
property by reason of section 2519, the
individual or the individual’s estate is
entitled to recover from the person re-
ceiving the property (as defined in para-
graph (e) of this section) the amount of
gift tax attributable to that property.
The value of property to which this
paragraph (a) applies is the value of all
interests in the property other than
the qualifying income interest. There
is no right of recovery from any person
for the property received by that per-
son for which a deduction was allowed
from the total amount of gifts, if no
Federal gift tax is attributable to the
property. The right of recovery arises
at the time the Federal gift tax is actu-
ally paid by the transferor subject to
section 2519.

(b) Failure of a person to exercise the
right of recovery. [Reserved].

(c) Amount of gift tax attributable to all
properties. The amount of Federal gift
tax attributable to all properties in-
cludible in the total amount of gifts
under section 2519 made during the cal-
endar year is the amount by which the
total Federal gift tax for the calendar
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year (including penalties and interest
attributable to the tax) under chapter
12 of the Internal Revenue Code which
has been paid, exceeds the total Fed-
eral gift tax for the calendar year (in-
cluding penalties and interest attrib-
utable to the tax) under chapter 12 of
the Internal Revenue Code which would
have been paid if the value of the prop-
erties includible in the total amount of
gifts by reason of section 2519 had not
been included.

(d) Amount of gift tax attributable to a
particular property. A person’s right of
recovery with respect to a particular
property is an amount equal to the
amount determined in paragraph (c) of
this section multiplied by a fraction.
The numerator of the fraction is the
value of the particular property in-
cluded in the total amount of gifts
made during the calendar year by rea-
son of section 2519, less any deduction
allowed with respect to the property.
The denominator of the fraction is the
total value of all properties included in
the total amount of gifts made during
the calendar year by reason of section
2519, less any deductions allowed with
respect to those properties.

(e) Person receiving the property. If the
property is in a trust at the time of the
transfer, the person receiving the prop-
erty is the trustee, and any person who
has received a distribution of the prop-
erty prior to the expiration of the right
of recovery if the property does not re-
main in trust. This paragraph (e) does
not affect the right, if any, under local
law, of any person with an interest in
property to reimbursement or con-
tribution from another person with an
interest in the property.

(f) Example. The following example il-
lustrates the application of paragraphs
(a) through (e) of this section.

Example. D created an inter vivos trust
during 1994 with certain income producing
assets valued at $1,000,000. The trust provides
that all income is payable to D’s wife, S, for
S’s life, with the remainder at S’s death to
be divided equally among their four children.
In computing taxable gifts during calendar
year 1994, D deducted, pursuant to section
2523(f), $1,000,000 from the total amount of
gifts made. In addition, assume that S re-
ceived no other transfers from D and that S
made a gift during 1996 of the entire life in-
terest to one of the children, at which time
the value of trust assets was $1,080,000 and
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the value of S’s life interest was $400,000. Al-
though the entire value of the trust assets
($1,080,000) is, pursuant to sections 2511 and
25619, included in the total amount of S’s gifts
for calendar year 1996, S is only entitled to
reimbursement for the Federal gift tax at-
tributable to the value of the remainder in-
terest, that is, the Federal gift tax attrib-
utable to $680,000 ($1,080,000 less $400,000). The
Federal gift tax attributable to $680,000 is
equal to the amount by which the total Fed-
eral gift tax (including penalties and inter-
est) paid for the calendar year exceeds the
federal gift tax (including penalties and in-
terest) that would have been paid if the total
amount of gifts during 1996 had been reduced
by $680,000. That amount of tax may be re-
covered by S from the trust.

[T.D. 8522, 59 FR 9655, Mar. 1, 1994]

§25.2207A-2 Effective date.

The provisions of §25.2207A-1 are ef-
fective with respect to dispositions
made after March 1, 1994. With respect
to gifts made on or before such date,
the donor may rely on any reasonable
interpretation of the statutory provi-
sions. For these purposes, the provi-
sions of §25.2207A-1 (as well as project
LR-211-76, 1984-1 C.B., page 598, see
§601.601(d)(2)(ii)(b) of this chapter), are
considered a reasonable interpretation
of the statutory provisions.

[T.D. 8522, 59 FR 9656, Mar. 1, 1994]

§25.2501-1 Imposition of tax.

(a) In general. (1) The tax applies to
all transfers by gift of property, wher-
ever situated, by an individual who is a
citizen or vresident of the United
States, to the extent the value of the
transfers exceeds the amount of the ex-
clusions authorized by section 2503 and
the deductions authorized by sections
25621 (as in effect prior to its repeal by
the Tax Reform Act of 1976), 25622, and
25623. For each ‘‘calendar period’’ (as de-
fined in §25.2502-1(c)(1)), the tax de-
scribed in this paragraph (a) is imposed
on the transfer of property by gift dur-
ing such calendar period.

(2) The tax does not apply to a trans-
fer by gift of intangible property before
January 1, 1967, by a nonresident not a
citizen of the United States, unless the
donor was engaged in business in the
United States during the calendar year
in which the transfer was made.

(3)(i) The tax does not apply to any
transfer by gift of intangible property
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on or after January 1, 1967, by a non-
resident not a citizen of the United
States (whether or not he was engaged
in business in the United States), un-
less the donor is an expatriate who lost
his U.S. citizenship after March 8, 1965,
and within the 10-year period ending
with the date of transfer, and the loss
of citizenship—

(a) Did not result from the applica-
tion of section 301(b), 350, or 355 of the
Immigration and Nationality Act, as
amended (8 U.S.C. 1401(b), 1482, or 1487)
(For a summary of these sections, see
paragraph (d)(1) of §20.2107-1 of this
chapter (estate tax regulations)), and

(b) Had for one of its principal pur-
poses (but not necessarily its only prin-
cipal purpose) the avoidance of Federal
income, estate, or gift tax.

(ii) In determining for purposes of
subdivision (i)(b) of this subparagraph
whether a principal purpose for the loss
of U.S. citizenship by a donor was the
avoidance of Federal income, estate, or
gift tax, the Commissioner must first
establish that it is reasonable to be-
lieve that the donor’s loss of U.S. citi-
zenship would, but for section 2501(a)(3)
and this subparagraph, result in a sub-
stantial reduction for the calendar pe-
riod (as defined in §25.2502-1(c)(1)) in
the sum of (a) the Federal gift tax and
(b) all gift taxes imposed by foreign
countries and political subdivisions
thereof, in respect of the transfer of
property by gift. Once the Commis-
sioner has so established, the burden of
proving that the loss of citizenship by
the donor did not have for one of its
principal purposes the avoidance of
Federal income, estate, or gift tax
shall be on the donor. In the absence of
complete factual information, the
Commissioner may make a tentative
determination, based on the informa-
tion available, that the donor’s loss of
U.S. citizenship would, but for section
250(a)(3) and this subparagraph, result
in a substantial reduction for the cal-
endar period in the sum of the Federal
and foreign gift taxes described in (a)
and (b) of this subdivision on the trans-
fer of property by gift. This tentative
determination may be based upon the
fact that the laws of the foreign coun-
try of which the donor became a citizen
and the laws of the foreign country of
which the donor was a resident at the
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