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death, to his wife results in the making
of a gift. However, see section 2517 and
the regulations thereunder for the ex-
emption from gift tax of amounts at-
tributable to employers’ contributions
under qualified plans and certain other
contracts.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7150, 36 FR 22900, Dec. 2, 1971; T.D.
7238, 37 FR 28728, Dec. 29, 1972; T.D. 7296, 38
FR 34202, Dec. 12, 1973; T.D. 7910, 48 FR 40374,
Sept. 7, 1983; T.D. 8095, 51 FR 28369, Aug. 7,
1986; T.D. 8540, 59 FR 30103, June 10, 1994; T.D.
8744, 62 FR 68185, Dec. 31, 1997]

§25.2511-2 Cessation of donor’s domin-
ion and control.

(a) The gift tax is not imposed upon
the receipt of the property by the
donee, nor is it necessarily determined
by the measure of enrichment resulting
to the donee from the transfer, nor is it
conditioned upon ability to identify
the donee at the time of the transfer.
On the contrary, the tax is a primary
and personal liability of the donor, is
an excise upon his act of making the
transfer, is measured by the value of
the property passing from the donor,
and attaches regardless of the fact that
the identity of the donee may not then
be known or ascertainable.

(b) As to any property, or part there-
of or interest therein, of which the
donor has so parted with dominion and
control as to leave in him no power to
change its disposition, whether for his
own benefit or for the benefit of an-
other, the gift is complete. But if upon
a transfer of property (whether in trust
or otherwise) the donor reserves any
power over its disposition, the gift may
be wholly incomplete, or may be par-
tially complete and partially incom-
plete, depending upon all the facts in
the particular case. Accordingly, in
every case of a transfer of property
subject to a reserved power, the terms
of the power must be examined and its
scope determined. For example, if a
donor transfers property to another in
trust to pay the income to the donor or
accumulate it in the discretion of the
trustee, and the donor retains a testa-
mentary power to appoint the remain-
der among his descendants, no portion
of the transfer is a completed gift. On
the other hand, if the donor had not re-
tained the testamentary power of ap-
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pointment, but instead provided that
the remainder should go to X or his
heirs, the entire transfer would be a
completed gift. However, if the exercise
of the trustee’s power in favor of the
grantor is limited by a fixed or ascer-
tainable standard (see paragraph (g)(2)
of §25.2511-1), enforceable by or on be-
half of the grantor, then the gift is in-
complete to the extent of the ascer-
tainable value of any rights thus re-
tained by the grantor.

(c) A gift is incomplete in every in-
stance in which a donor reserves the
power to revest the beneficial title to
the property in himself. A gift is also
incomplete if and to the extent that a
reserved power gives the donor the
power to name new beneficiaries or to
change the interests of the bene-
ficiaries as between themselves unless
the power is a fiduciary power limited
by a fixed or ascertainable standard.
Thus, if an estate for life is transferred
but, by an exercise of a power, the es-
tate may be terminated or cut down by
the donor to one of less value, and
without restriction upon the extent to
which the estate may be so cut down,
the transfer constitutes an incomplete
gift. If in this example the power was
confined to the right to cut down the
estate for life to one for a term of five
years, the certainty of an estate for
not less than that term results in a gift
to that extent complete.

(d) A gift is not considered incom-
plete, however, merely because the
donor reserves the power to change the
manner or time of enjoyment. Thus,
the creation of a trust the income of
which is to be paid annually to the
donee for a period of years, the corpus
being distributable to him at the end of
the period, and the power reserved by
the donor being limited to a right to
require that, instead of the income
being so payable, it should be accumu-
lated and distributed with the corpus
to the donee at the termination of the
period, constitutes a completed gift.

(e) A donor is considered as himself
having a power if it is exercisable by
him in conjunction with any person
not having a substantial adverse inter-
est in the disposition of the transferred
property or the income therefrom. A
trustee, as such, is not a person having
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an adverse interest in the disposition
of the trust property or its income.

(f) The relinquishment or termi-
nation of a power to change the bene-
ficiaries of transferred property, occur-
ring otherwise than by the death of the
donor (the statute being confined to
transfers by living donors), is regarded
as the event that completes the gift
and causes the tax to apply. For exam-
ple, if A transfers property in trust for
the benefit of B and C but reserves the
power as trustee to change the propor-
tionate interests of B and C, and if A
thereafter has another person ap-
pointed trustee in place of himself,
such later relinquishment of the power
by A to the new trustee completes the
gift of the transferred property, wheth-
er or not the new trustee has a sub-
stantial adverse interest. The receipt
of income or of other enjoyment of the
transferred property by the transferee
or by the beneficiary (other than by
the donor himself) during the interim
between the making of the initial
transfer and the relinquishment or ter-
mination of the power operates to free
such income or other enjoyment from
the power, and constitutes a gift of
such income or of such other enjoy-
ment taxable as of the ‘‘calendar pe-
riod” (as defined in §25.2502-1(c)(1)) of
its receipt. If property is transferred in
trust to pay the income to A for life
with remainder to B, powers to dis-
tribute corpus to A, and to withhold in-
come from A for future distribution to
B, are powers to change the bene-
ficiaries of the transferred property.

(g) If a donor transfers property to
himself as trustee (or to himself and
some other person, not possessing a
substantial adverse interest, as trust-
ees), and retains no beneficial interest
in the trust property and no power over
it except fiduciary powers, the exercise
or nonexercise of which is limited by a
fixed or ascertainable standard, to
change the beneficiaries of the trans-
ferred property, the donor has made a
completed gift and the entire value of
the transferred property is subject to
the gift tax.

(h) If a donor delivers a properly in-
dorsed stock certificate to the donee or
the donee’s agent, the gift is completed
for gift tax purposes on the date of de-
livery. If the donor delivers the certifi-
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cate to his bank or broker as his agent,
or to the issuing corporation or its
transfer agent, for transfer into the
name of the donee, the gift is com-
pleted on the date the stock is trans-
ferred on the books of the corporation.

(i) [Reserved]

(j) If the donor contends that a power
is of such nature as to render the gift
incomplete, and hence not subject to
the tax as of the calendar period (as de-
fined in §25.2502-1(c)(1)) of the initial
transfer, see §301.6501(c)-1(f)(6) of this
chapter.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28728, Dec. 29, 1972;
T.D. 7910, 48 FR 40374, Sept. 7, 1983; T.D. 8845,
64 FR 67771, Dec. 3, 1999]

§25.2511-3 Transfers by nonresidents
not citizens.

(a) In general. Sections 2501 and 2511
contain rules relating to the taxation
of transfers of property by gift by a
donor who is a nonresident not a cit-
izen of the United States. (See para-
graph (b) of §25.2501-1 for the definition
of the term ‘‘resident” for purposes of
the gift tax.) As combined these rules
are:

(1) The gift tax applies only to the
transfer of real property and tangible
personal property situated in the
United States at the time of the trans-
fer if either—

(i) The gift was made on or after Jan-
uary 1, 1967, by a nonresident not a cit-
izen of the United States who was not
an expatriate to whom section
2501(a)(2) was inapplicable on the date
of the gift by reason of section
25601(a)(3) and paragraph (a)(3) of
§25.2501-1, or

(ii) The gift was made before January
1, 1967, by a nonresident not a citizen of
the United States who was not engaged
in business in the United States during
the calendar year in which the gift was
made.

(2) The gift tax applies to the trans-
fer of all property (whether real or per-
sonal, tangible or intangible) situated
in the United States at the time of the
transfer if either—

(i) The gift was made on or after Jan-
uary 1, 1967, by a nonresident not a cit-
izen of the United States who was an
expatriate to whom section 2501(a)(2)
was inapplicable on the date of the gift
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