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an adverse interest in the disposition
of the trust property or its income.

(f) The relinquishment or termi-
nation of a power to change the bene-
ficiaries of transferred property, occur-
ring otherwise than by the death of the
donor (the statute being confined to
transfers by living donors), is regarded
as the event that completes the gift
and causes the tax to apply. For exam-
ple, if A transfers property in trust for
the benefit of B and C but reserves the
power as trustee to change the propor-
tionate interests of B and C, and if A
thereafter has another person ap-
pointed trustee in place of himself,
such later relinquishment of the power
by A to the new trustee completes the
gift of the transferred property, wheth-
er or not the new trustee has a sub-
stantial adverse interest. The receipt
of income or of other enjoyment of the
transferred property by the transferee
or by the beneficiary (other than by
the donor himself) during the interim
between the making of the initial
transfer and the relinquishment or ter-
mination of the power operates to free
such income or other enjoyment from
the power, and constitutes a gift of
such income or of such other enjoy-
ment taxable as of the ‘‘calendar pe-
riod” (as defined in §25.2502-1(c)(1)) of
its receipt. If property is transferred in
trust to pay the income to A for life
with remainder to B, powers to dis-
tribute corpus to A, and to withhold in-
come from A for future distribution to
B, are powers to change the bene-
ficiaries of the transferred property.

(g) If a donor transfers property to
himself as trustee (or to himself and
some other person, not possessing a
substantial adverse interest, as trust-
ees), and retains no beneficial interest
in the trust property and no power over
it except fiduciary powers, the exercise
or nonexercise of which is limited by a
fixed or ascertainable standard, to
change the beneficiaries of the trans-
ferred property, the donor has made a
completed gift and the entire value of
the transferred property is subject to
the gift tax.

(h) If a donor delivers a properly in-
dorsed stock certificate to the donee or
the donee’s agent, the gift is completed
for gift tax purposes on the date of de-
livery. If the donor delivers the certifi-
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cate to his bank or broker as his agent,
or to the issuing corporation or its
transfer agent, for transfer into the
name of the donee, the gift is com-
pleted on the date the stock is trans-
ferred on the books of the corporation.

(i) [Reserved]

(j) If the donor contends that a power
is of such nature as to render the gift
incomplete, and hence not subject to
the tax as of the calendar period (as de-
fined in §25.2502-1(c)(1)) of the initial
transfer, see §301.6501(c)-1(f)(6) of this
chapter.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28728, Dec. 29, 1972;
T.D. 7910, 48 FR 40374, Sept. 7, 1983; T.D. 8845,
64 FR 67771, Dec. 3, 1999]

§25.2511-3 Transfers by nonresidents
not citizens.

(a) In general. Sections 2501 and 2511
contain rules relating to the taxation
of transfers of property by gift by a
donor who is a nonresident not a cit-
izen of the United States. (See para-
graph (b) of §25.2501-1 for the definition
of the term ‘‘resident” for purposes of
the gift tax.) As combined these rules
are:

(1) The gift tax applies only to the
transfer of real property and tangible
personal property situated in the
United States at the time of the trans-
fer if either—

(i) The gift was made on or after Jan-
uary 1, 1967, by a nonresident not a cit-
izen of the United States who was not
an expatriate to whom section
2501(a)(2) was inapplicable on the date
of the gift by reason of section
25601(a)(3) and paragraph (a)(3) of
§25.2501-1, or

(ii) The gift was made before January
1, 1967, by a nonresident not a citizen of
the United States who was not engaged
in business in the United States during
the calendar year in which the gift was
made.

(2) The gift tax applies to the trans-
fer of all property (whether real or per-
sonal, tangible or intangible) situated
in the United States at the time of the
transfer if either—

(i) The gift was made on or after Jan-
uary 1, 1967, by a nonresident not a cit-
izen of the United States who was an
expatriate to whom section 2501(a)(2)
was inapplicable on the date of the gift
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by reason of section 2501(a)(3) and para-
graph (a)(3) of §25.2501-1, or

(ii) The gift was made before January
1, 1967, by a nonresident not a citizen of
the United States who was engaged in
business in the United States during
the calendar year in which the gift was
made.

(b) Situs of property. For purposes of
applying the gift tax to the transfer of
property owned and held by a non-
resident not a citizen of the United
States at the time of the transfer—

(1) Real property and tangible personal
property. Real property and tangible
personal property constitute property
within the United States only if they
are physically situated therein.

(2) Intangible personal property. Ex-
cept as provided otherwise in subpara-
graphs (3) and (4) of this paragraph, in-
tangible personal property constitutes
property within the United States if it
consists of a property right issued by
or enforceable against a resident of the
United States or a domestic corpora-
tion (public or private), irrespective of
where the written evidence of the prop-
erty is physically located at the time
of the transfer.

(3) Shares of stock. Irrespective of
where the stock certificates are phys-
ically located at the time of the trans-
fer—

(i) Shares of stock issued by a domes-
tic corporation constitute property
within the United States, and

(i1) Shares of stock issued by a cor-
poration which is not a domestic cor-
poration constitute property situated
outside the United States.

(4) Debt obligations. (i) In the case of
gifts made on or after January 1, 1967,
a debt obligation, including a bank de-
posit, the primary obligor of which is a
United States person (as defined in sec-
tion 7701(a)(30)), the United States, a
State, or any political subdivision
thereof, the District of Columbia, or
any agency or instumentality of any
such government constitutes property
situated within the United States. This
subdivision applies—

(a) In the case of a debt obligation of
a domestic corporation, whether or not
any interest on the obligation would be
treated under section 862(a)(1) as in-
come from sources without the United
States by reason of section 861(a)(1)(B)

26 CFR Ch. | (4-1-02 Edition)

(relating to interest received from a
domestic corporation less than 20 per-
cent of whose gross income for a 3-year
period was derived from sources within
the United States) and the regulations
thereunder;

(b) In the case of an amount de-
scribed in section 861(c) (relating to
certain bank deposits, withdrawable
accounts, and amounts held by an in-
surance company under an agreement
to pay interest), whether or not any in-
terest thereon would be treated under
section 862(a)(1) as income from
sources without the United States by
reason of section 861(a)(1)(A) (relating
to interest on amounts described in
section 861(c) which is not effectively
connected with the conduct of a trade
or business within the United States)
and the regulations thereunder;

(c¢) In the case of a deposit with a do-
mestic corporation or domestic part-
nership, whether or not the deposit is
with a foreign branch thereof engaged
in the commercial banking business;
and

(d) Irrespective of where the written
evidence of the debt obligation is phys-
ically located at the time of the trans-
fer.

For purposes of this subdivision, a debt
obligation on which there are two or
more primary obligors shall be appor-
tioned among such obligors, taking
into account to the extent appropriate
under all the facts and circumstances
any choate or inchoate rights of con-
tribution existing among such obligors
with respect to the indebtedness. The
term ‘‘agency or instrumentality’’, as
used in this subdivision, does not in-
clude a possession of the United States
or an agency or instrumentality of a
possession.

(ii) In the case of gifts made on or
after January 1, 1967, a debt obligation,
including a bank deposit, not deemed
under subdivision (i) of this subpara-
graph to be situated within the United
States, constitutes property situated
outside the United States.

(iii) In the case of gifts made before
January 1, 1967, a debt obligation the
written evidence of which is treated as
being the property itself constitutes
property situated within the United
States if the written evidence of the
obligation is physically located in the
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United States at the time of the trans-
fer, irrespective of who is the primary
obligor on the debt. If the written evi-
dence of the obligation is physically lo-
cated outside the United States, the
debt obligation constitutes property
situated outside the United States.

(iv) Currency is not a debt obligation
for purposes of this subparagraph.

[T.D. 7296, 38 FR 34202, Dec. 12, 1973]
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[T.D. 8819, 64 FR 23223, Apr. 30, 1999, as
amended by T.D. 8886, 66 FR 36940, June 12,
2000]

§25.2512-1 Valuation of property; in
general.

Section 2512 provides that if a gift is
made in property, its value at the date
of the gift shall be considered the
amount of the gift. The value of the
property is the price at which such
property would change hands between
a willing buyer and a willing seller,
neither being under any compulsion to
buy or to sell, and both having reason-
able knowledge of relevant facts. The
value of a particular item of property
is not the price that a forced sale of the
property would produce. Nor is the fair
market value of an item of property
the sale price in a market other than
that in which such item is most com-
monly sold to the public, taking into
account the location of the item wher-
ever appropriate. Thus, in the case of
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an item of property made the subject of
a gift, which is generally obtained by
the public in the retail market, the fair
market value of such an item of prop-
erty is the price at which the item or
a comparable item would be sold at re-
tail. For example, the value of an auto-
mobile (an article generally obtained
by the public in the retail market)
which is the subject of a gift, is the
price for which an automobile of the
same or approximately the same de-
scription, make, model, age, condition,
etc., could be purchased by a member
of the general public and not the price
for which the particular automobile of
the donor would be purchased by a
dealer in used automobiles. Examples
of items of property which are gen-
erally sold to the public at retail may
be found in §25.2512-6. The value is gen-
erally to be determined by ascertaining
as a basis the fair market value at the
time of the gift of each unit of the
property. For example, in the case of
shares of stocks or bonds, such unit of
property is generally a share or a bond.
Property shall not be returned at the
value at which it is assessed for local
tax purposes unless that value rep-
resents the fair market value thereof
on the date of the gift. All relevant
facts and elements of value as of the
time of the gift shall be considered.
Where the subject of a gift is an inter-
est in a business, the value of items of
property in the inventory of the busi-
ness generally should be reflected in
the value of the business. For valu-
ation of interests in businesses, see
§25.2512-3. See §25.2512-2 and §§25.2512—4
through 25.2512-6 for further informa-
tion concerning the valuation of other
particular kinds of property. See
§25.2702-6 for an adjustment to the
total amount of an individual’s taxable
gifts where the individual’s current
taxable gifts include the transfer of
certain interests in trust that were
previously valued under the provisions
of section 2702.

[T.D. 6826, 30 FR 7709, June 15, 1965; as
amended by T.D. 8395, 57 FR 4254, Feb. 4, 1992]

§25.2512-2 Stocks and bonds.

(a) In general. The value of stocks and
bonds is the fair market value per
share or bond on the date of the gift.
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