§25.2512-7

Saturday, Sunday, or holiday), the fair
market value of the mutual fund share
is the last public redemption price
quoted by the company for the first
day preceding the date of the gift for
which there is a quotation. As used in
this paragraph the term ‘‘open-end in-
vestment company’’ includes only a
company which on the date of the gift
was engaged in offering its shares to
the public in the capacity of an open-
end investment company.

(2) The provisions of this paragraph
shall apply with respect to gifts made
after December 31, 1954.

[T.D. 6680, 28 FR 10872, Oct. 10, 1963, as
amended by T.D. 7319, 39 FR 26723, July 23,
1974]

§25.2512-7 Effect of excise tax.

If jewelry, furs or other property, the
purchase of which is subject to an ex-
cise tax, is purchased at retail by a
taxpayer and made the subject of gifts
within a reasonable time after pur-
chase, the purchase price, including the
excise tax, is considered to be the fair
market value of the property on the
date of the gift, in the absence of evi-
dence that the market price of similar
articles has increased or decreased in
the meantime. Under other cir-
cumstances, the excise tax is taken
into account in determining the fair
market value of property to the extent,
and only to the extent, that it affects
the price at which the property would
change hands between a willing buyer
and a willing seller, as provided in
§25.2512-1.

§25.2512-8 Transfers for
consideration.

Transfers reached by the gift tax are
not confined to those only which, being
without a valuable consideration, ac-
cord with the common law concept of
gifts, but embrace as well sales, ex-
changes, and other dispositions of prop-
erty for a consideration to the extent
that the value of the property trans-
ferred by the donor exceeds the value
in money or money’s worth of the con-
sideration given therefor. However, a
sale, exchange, or other transfer of
property made in the ordinary course
of business (a transaction which is
bona fide, at arm’s length, and free
from any donative intent), will be con-
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sidered as made for an adequate and
full consideration in money or money’s
worth. A consideration not reducible to
a value in money or money’s worth, as
love and affection, promise of mar-
riage, etc., is to be wholly disregarded,
and the entire value of the property
transferred constitutes the amount of
the gift. Similarly, a relinquishment or
promised relinquishment of dower or
curtesy, or of a statutory estate cre-
ated in lieu of dower or curtesy, or of
other marital rights in the spouse’s
property or estate, shall not be consid-
ered to any extent a consideration ‘“‘in
money or money’s worth.” See, how-
ever, section 2516 and the regulations
thereunder with respect to certain
transfers incident to a divorce. See also
sections 2701, 2702, 2703 and 2704 and the
regulations at §§25.2701-0 through
25.2704-3 for special rules for valuing
transfers of business interests, trans-
fers in trust, and transfers pursuant to
options and purchase agreements.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR
14021, Dec. 31, 1960; as amended by T.D. 8395,
57 FR 4255, Feb. 4, 1992]

§25.2513-1 Gifts by husband or wife to
third party considered as made one-
half by each.

(a) A gift made by one spouse to a
person other than his (or her) spouse
may, for the purpose of the gift tax, be
considered as made one-half by his
spouse, but only if at the time of the
gift each spouse was a citizen or resi-
dent of the United States. For purposes
of this section, an individual is to be
considered as the spouse of another in-
dividual only if he was married to such
individual at the time of the gift and
does not remarry during the remainder
of the ‘‘calendar period” (as defined in
§25.2502-1(c)(1)).

(b) The provisions of this section will
apply to gifts made during a particular
“‘calendar period” (as defined in
§25.2502-1(c)(1)) only if both spouses
signify their consent to treat all gifts
made to third parties during that cal-
endar period by both spouses while
married to each other as having been
made one-half by each spouse. As to
the manner and time for signifying
consent, see §25.2513-2. Such consent, if
signified with respect to any calendar
period, is effective with respect to all
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gifts made to third parties during such
calendar period except as follows:

(1) If the consenting spouses were not
married to each other during a portion
of the calendar period, the consent is
not effective with respect to any gifts
made during such portion of the cal-
endar period. Where the consent is sig-
nified by an executor or administrator
of a deceased spouse, the consent is not
effective with respect to gifts made by
the surviving spouse during the portion
of the calendar period that his spouse
was deceased.

(2) If either spouse was a nonresident
not a citizen of the United States dur-
ing any portion of the calendar period,
the consent is not effective with re-
spect to any gift made during that por-
tion of the calendar period.

(3) The consent is not effective with
respect to a gift by one spouse of a
property interest over which he created
in his spouse a general power of ap-
pointment (as defined in section
2514(c)).

(4) If one spouse transferred property
in part to his spouse and in part to
third parties, the consent is effective
with respect to the interest transferred
to third parties only insofar as such in-
terest is ascertainable at the time of
the gift and hence severable from the
interest transferred to his spouse. See
§25.2512-5 for the principles to be ap-
plied in the valuation of annuities, life
estates, terms for years, remainders
and reversions.

(5) The consent applies alike to gifts
made by one spouse alone and to gifts
made partly by each spouse, provided
such gifts were to third parties and do
not fall within any of the exceptions
set forth in subparagraphs (1) through
(4) of this paragraph. The consent may
not be applied only to a portion of the
property interest constituting such
gifts. For example, a wife may not
treat gifts made by her spouse from his
separate property to third parties as
having been made one-half by her if her
spouse does not consent to treat gifts
made by her to third parties during the
same calendar period as having been
made one-half by him. If the consent is
effectively signified on either the hus-
band’s return or the wife’s return, all
gifts made by the spouses to third par-
ties (except as described in subpara-

§25.2513-1

graphs (1) through (4) of this para-
graph), during the calendar period will
be treated as having been made one-
half by each spouse.

(c) If a husband and wife consent to
have the gifts made to third party
donees considered as made one-half by
each spouse, and only one spouse
makes gifts during the ‘‘calendar pe-
riod” (as defined in §25.2502-1(c)(1)), the
other spouse is not required to file a
gift tax return provided: (1) The total
value of the gifts made to each third
party donee since the beginning of the
calendar year is not in excess of $20,000
($6,000 for calendar years prior to 1982),
and (2) no portion of the property
transferred constitutes a gift of a fu-
ture interest. If a transfer made by ei-
ther spouse during the calendar period
to a third-party represents a gift of a
future interest in property and the
spouses consent to have the gifts con-
sidered as made one-half by each, a gift
tax return for such calendar period
must be filed by each spouse regardless
of the value of the transfer. (See
§25.2503-3 for the definition of a future
interest.)

(d) The following examples illustrate
the application of this section relating
to the requirements for the filing of a
return, assuming that a consent was ef-
fectively signified:

(1) A husband made gifts valued at
$7,000 during the second quarter of 1971
to a third party and his wife made no
gifts during this time. Each spouse is
required to file a return for the second
calendar quarter of 1971.

(2) A husband made gifts valued at
$5,000 to each of two third parties dur-
ing the year 1970 and his wife made no
gifts. Only the husband is required to
file a return. (See §25.6019-2.)

(3) During the third quarter of 1971, a
husband made gifts valued at $5,000 to
a third party, and his wife made gifts
valued at $2,000 to the same third
party. Each spouse is required to file a
return for the third calendar quarter of
1971.

(4) A husband made gifts valued at
$5,000 to a third party and his wife
made gifts valued at $3,000 to another
third party during the year 1970. Only
the husband is required to file a return
for the calendar year 1970. (See
§25.6019-2.)
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(5) A husband made gifts valued at
$2,000 during the first quarter of 1971 to
third parties which represented gifts of
future interests in property (see
§25.2503-3), and his wife made no gifts
during such calendar quarter. Each
spouse is required to file a return for
the first calendar quarter of 1971.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28729, Dec. 29, 1972;
T.D. 7910, 48 FR 40374, Sept. 7, 1983]

§25.2513-2 Manner and time of signi-
fying consent.

(a)(1) Consent to the application of
the provisions of section 2513 with re-
spect to a ‘‘calendar period” (as defined
in §25.2502-1(c)(1)) shall, in order to be
effective, be signified by both spouses.
If both spouses file gift tax returns
within the time for signifying consent,
it is sufficient if—

(i) The consent of the husband is sig-
nified on the wife’s return, and the con-
sent of the wife is signified on the hus-
band’s return;

(ii) The consent of each spouse is sig-
nified on his own return; or

(iii) The consent of both spouses is

signified on one of the returns.
If only one spouse files a gift tax re-
turn within the time provided for signi-
fying consent, the consent of both
spouses shall be signified on that re-
turn. However, whereover possible, the
notice of the consent is to be shown on
both returns and it is preferred that
the notice be executed in the manner
described in subdivision (i) of this sub-
paragraph. The consent may be re-
voked only as provided in §25.2513-3. If
one spouse files more than one gift tax
return for a calendar period on or be-
fore the due date of the return, the last
return so filed shall, for the purpose of
determining whether a consent has
been signified, be considered as the re-
turn. (See §§25.6075-1 and 25.6075-2 for
the due date of a gift tax return.)

(2) For gifts made after December 31,
1970, and before January 1, 1982 subject
to the limitations of paragraph (b) of
this section, the consent signified on a
return filed for a calendar quarter will
be effective for a previous calendar
quarter of the same calendar year for
which no return was filed because the
gifts made during such previous cal-
endar quarter did not exceed the an-
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nual exclusion provided by section
2503(b), if the gifts in such previous cal-
endar quarter are listed on that return.
Thus, for example, if A gave $2,000 to
his son in the first quarter of 1972 (and
filed no return because of section
2503(b)) and gave a further $4,000 to
such son in the last quarter of the year,
A and his spouse could signify consent
to the application of section 2513 on the
return filed for the fourth quarter and
have it apply to the first quarter as
well, provided that the $2,000 gift is
listed on such return.

(b)(1) With respect to gifts made after
December 31, 1981, or before January 1,
1971, the consent may be signified at
any time following the close of the cal-
endar year, subject to the following
limitations:

(i) The consent may not be signified
after the 15th day of April following
the close of the calendar year, unless
before such 15th day no return has been
filed for the year by either spouse, in
which case the consent may not be sig-
nified after a return for the year is
filed by either spouse; and

(ii) The consent may not be signified
for a calendar year after a notice of de-
ficiency in gift tax for that year has
been sent to either spouse in accord-
ance with the provisions of section
6212(a).

(2) With respect to gifts made after
December 31, 1970 and before January 1,
1982, the consent may be signified at
any time following the close of the cal-
endar quarter in which the gift was
made, subject to the following limita-
tions:

(i) The consent may not be signified
after the 156th day of the second month
following the close of such calendar
quarter, unless before such 15th day, no
return has been filed for such calendar
quarter by either spouse, in which case
the consent may not be signified after
a return for such calendar quarter is
filed by either spouse; and

(ii) The consent may not be signified
after a notice of deficiency with re-
spect to the tax for such calendar quar-
ter has been sent to either spouse in
accordance with section 6212(a).

(c) The executor or administrator of
a deceased spouse, or the guardian or
committee of a legally incompetent

554



