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appointment would be considered a power
created after October 21, 1942.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 6582, 26 FR 11861, Dec. 12, 1961,
T.D. 9757, 46 FR 6929, Jan. 22, 1981]

§25.2514-2 Powers of appointment cre-
ated on or before October 21, 1942,

(a) In general. The exercise of a gen-
eral power of appointment created on
or before October 21, 1942, is deemed to
be a transfer of property by the indi-
vidual possessing the power.

(b) Joint powers created on or before
October 21, 1942. Section 2514(c)(2) pro-
vides that a power created on or before
October 21, 1942, which at the time of
the exercise is not exercisable by the
possessor except in conjunction with
another person, is not deemed a gen-
eral power of appointment.

(c) Release or lapse. A failure to exer-
cise a general power of appointment
created on or before October 21, 1942, or
a complete release of such a power is
not considered to be an exercise of a
general power of appointment. The
phrase ‘‘a complete release’” means a
release of all powers over all or a por-
tion of the property subject to a power
of appointment, as distinguished from
the reduction of a power of appoint-
ment to a lesser power. Thus, if the
possessor completely relinquished all
powers over one-half of the property
subject to a power of appointment, the
power is completely released as to that
one-half. If at or before the time a
power of appointment is relinquished,
the holder of the power exercises the
power in such a manner or to such an
extent that the relinquishment results
in the reduction, enlargement, or shift
in a beneficial interest in property, the
relinquishment will be considered to be
an exercise and not a release of the
power. For example, assume that A
created a trust in 1940 providing for
payment of the income to B for life
with the power in B to amend the
trust, and for payment of the remain-
der to such persons as B shall appoint
or, upon default of appointment, to C.
If B amended the trust in 1948 by pro-
viding that upon his death the remain-
der was to be paid to D, and if he fur-
ther amended the trust in 1955 by delet-
ing his power to amend the trust, such
relinquishment will be considered an
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exercise and not a release of a general
power of appointment. On the other
hand, if the 1948 amendment became in-
effective before or at the time of the
1955 amendment, or if B in 1948 merely
amended the trust by changing the
purely ministerial powers of the trust-
ee, his relinquishment of the power in
1955 will be considered as release of a
power of appointment.

(d) Partial release. If a general power
of appointment created on or before
October 21, 1942, is partially released so
that it is not thereafter a general
power of appointment, a subsequent ex-
ercise of the partially released power is
not an exercise of a general power of
appointment if the partial release oc-
curs before whichever is the later of
the following dates:

(1) November 1, 1951; or

(2) If the possessor was under a legal
disability to release the power on Octo-
ber 21, 1942, the day after the expira-
tion of 6 months following the termi-
nation of such legal disability.

However, if a general power created on
or before October 21, 1942, is partially
released on or after the later of those
dates, a subsequent exercise of the
power will constitute an exercise of a
general power of appointment. The
legal disability referred to in this para-
graph is determined under local law
and may include the disability of an in-
sane person, a minor, or an unborn
child. The fact that the type of general
power of appointment possessed by the
holder actually was not generally re-
leasable under the local law does not
place the holder under a legal dis-
ability within the meaning of this
paragraph. In general, however, it is
assumed that all general powers of ap-
pointment are releasable, unless the
local law on the subject is to the con-
trary, and it is presumed that the
method employed to release the power
is effective, unless it is not in accord-
ance with the local law relating spe-
cifically to releases or, in the absence
of such local law, is not in accordance
with the local law relating to similar
transactions.

(e) Partial exercise. If a general power
of appointment created on or before
October 21, 1942, is exercised only as to
a portion of the property subject to the
power, the exercise is considered to be
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a transfer only as to the value of that
portion.

§25.2514-3 Powers of appointment cre-
ated after October 21, 1942,

(a) In general. The exercise, release,
or lapse (except as provided in para-
graph (c) of this section) of a general
power of appointment created after Oc-
tober 21, 1942, is deemed to be a trans-
fer of property by the individual pos-
sessing the power. The exercise of a
power of appointment that is not a
general power is considered to be a
transfer if it is exercised to create a
further power under certain cir-
cumstances (see paragraph (d) of this
section). See paragraph (c) of §25.2514—
1 for the definition of various terms
used in this section. See paragraph (b)
of this section for the rules applicable
to determine the extent to which joint
powers created after October 21, 1942,
are to be treated as general powers of
appointment.

(b) Joint powers created after October
21, 1942. The treatment of a power of
appointment created after October 21,
1942, which 1is exercisable only in
conjuction with another person is gov-
erned by section 2514(c)(3), which pro-
vides as follows:

(1) Such a power is not considered as
a general power of appointment if it is
not exercisable by the possessor except
with the consent or joinder of the cre-
ator of the power.

(2) Such power is not considered as a
general power of appointment if it is
not exercisable by the possessor except
with the consent or joinder of a person
having a substantial interest in the
property subject to the power which is
adverse to the exercise of the power in
favor of the possessor, his estate, his
creditors, or the creditors of his estate.
An interest adverse to the exercise of a
power is considered as substantial if its
value in relation to the total value of
the property subject to the power is
not insignificant. For this purpose, the
interest is to be valued in accordance
with the actuarial principles set forth
in §25.2512-5 or, if it is not susceptible
to valuation under those provisions, in
accordance with the general principles
set forth in §25.2512-1. A taker in de-
fault of appointment under a power has
an interest which is adverse to an exer-
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cise of the power. A coholder of the
power has no adverse interest merely
because of his joint possession of the
power nor merely because he is a per-
missible appointee under a power. How-
ever, a coholder of a power is consid-
ered as having an adverse interest
where he may possess the power after
the possessor’s death and may exercise
it at that time in favor of himself, his
estate, his creditors, or the creditors of
his estate. Thus, for example, if X, Y,
and Z held a power jointly to appoint
among a group of persons which in-
cludes themselves and if on the death
of X the power will pass to Y and Z
jointly, then Y and Z are considered to
have interests adverse to the exercise
of the power in favor of X. Similarly, if
on Y’s death the power will pass to Z,
Z is considered to have an interest ad-
verse to the exercise of the power in
favor of Y. The application of this sub-
paragraph may be further illustrated
by the following examples in each of
which it is assumed that the value of
the interest in question is substantial:

Example (1). The taxpayer and R are trust-
ees of a trust under which the income is to
be paid to the taxpayer for life and then to
M for life, and R is remainderman. The trust-
ees have power to distribute corpus to the
taxpayer. Since R’s interest is substantially
adverse to an exercise of the power in favor
of the taxpayer, the latter does not have a
general power of appointment. If M and the
taxpayer were trustees, M’s interest would
likewise be adverse.

Example (2). The taxpayer and L are trust-
ees of a trust under which the income is to
be paid to L for life and then to M for life,
and the taxpayer is remainderman. The
trustees have power to distribute corpus to
the taxpayer during L’s life. Since L’s inter-
est is adverse to an exercise of the power in
favor of the taxpayer, the taxpayer does not
have a general power of appointment. If the
taxpayer and M were trustees, M’s interest
would likewise be adverse.

Example (3). The taxpayer and L are trust-
ees of a trust under which the income is to
be paid to L for life. The trustees can des-
ignate whether corpus is to be distributed to
the taxpayer or to A after I.’s death. Li’s in-
terest is not adverse to an exercise of the
power in favor of the taxpayer, and the tax-
payer therefore has a general power of ap-
pointment.

(3) A power which is exercisable only
in conjunction with another person,
and which after application of the rules
set forth in subparagraphs (1) and (2) of
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