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the corpus of a trust upon its termi-
nation. 

(2) The group of assets out of which 
the property interest is payable must 
include one or more particular assets 
which, if transferred by the donor to 
the donee spouse, would not qualify for 
the marital deduction. Therefore, sec-
tion 2523 (c) is not applicable merely 
because a group of assets includes a 
terminable interest, but would only be 
applicable if the terminable interest 
were nondeductible under the provi-
sions of § 25.2523(b)–1. 

(c) If both of the circumstances set 
forth in paragraph (b) of this section 
exist, only a portion of the property in-
terest passing to the spouse is a de-
ductible interest. The portion quali-
fying as a deductible interest is an 
amount equal to the excess, if any, of 
the value of the property interest pass-
ing to the spouse over the aggregate 
value of the asset (or assets) that if 
transferred to the spouse would not 
qualify for the marital deduction. See 
paragraph (c) of § 25.2523(a)–l to deter-
mine the percentage of the deductible 
interest allowable as a marital deduc-
tion. The application of this section 
may be illustrated by the following ex-
ample:

Example. H was absolute owner of a rental 
property and on July 1, 1950, transferred it to 
A by gift, reserving the income for a period 
of 20 years. On July 1, 1955, he created a trust 
to last for a period of 10 years. H was to re-
ceive the income from the trust and at the 
termination of the trust the trustee is to 
turn over to H’s wife, W, property having a 
value of $100,000. The trustee has absolute 
discretion in deciding which properties in 
the corpus he shall turn over to W in satis-
faction of the gift to her. The trustee re-
ceived two items of property from H. Item (1) 
consisted of shares of corporate stock. Item 
(2) consisted of the right to receive the in-
come from the rental property during the 
unexpired portion of the 20-year term. As-
sume that at the termination of the trust on 
July 1, 1965, the value of the right to the 
rental income for the then unexpired term of 
5 years (item (2)) will be $30,000. Since item 
(2) is a nondeductible interest and the trust-
ee can turn it over to W in partial satisfac-
tion of her gift, only $70,000 of the $100,000 re-
ceivable by her on July 1, 1965, will be con-
sidered as property with respect to which a 
marital deduction is allowable. The present 
value on July 1, 1955, of the right to receive 
$70,000 at the end of 10 years is $49,624.33 as 
determined under § 25.2512–5A(c). The value of 

the property qualifying for the marital de-
duction, therefore, is $49,624.33 and a marital 
deduction is allowed for one-half of that 
amount, or $24,812.17.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 8522, 
59 FR 9659, Mar. 1, 1994; T.D. 8540, 59 FR 30103, 
June 10, 1994]

§ 25.2523(d)–1 Joint interests. 
Section 2523(d) provides that if a 

property interest is transferred to the 
donee spouse as sole joint tenant with 
the donor or as a tenant by the en-
tirety, the interest of the donor in the 
property which exists solely by reason 
of the possibility that the donor may 
survive the donee spouse, or that there 
may occur a severance of the tenancy, 
is not for the purposes of section 
2523(b), to be considered as an interest 
retained by the donor in himself. Under 
this provision, the fact that the donor 
may, as surviving tenant, possess or 
enjoy the property after the termi-
nation of the interest transferred to 
the donee spouse does not preclude the 
allowance of the marital deduction 
with respect to the latter interest. 
Thus, if the donor purchased real prop-
erty in the name of the donor and the 
donor’s spouse as tenants by the en-
tirety or as joint tenants with rights of 
survivorship, a marital deduction is al-
lowable with respect to the value of the 
interest of the donee spouse in the 
property (subject to the limitations set 
forth in § 25.2523(a)–1). See paragraph 
(c) of § 25.2523(b)–1, and section 2524. 

[T.D. 7238, 37 FR 28734, Dec. 29, 1972, as 
amended by T.D. 8522, 59 FR 9659, Mar. 1, 
1994]

§ 25.2523(e)–1 Marital deduction; life 
estate with power of appointment 
in donee spouse. 

(a) In general. Section 2523(e) provides 
that if an interest in property is trans-
ferred by a donor to his spouse (wheth-
er or not in trust) and the spouse is en-
titled for life to all the income from a 
specific portion of the entire interest, 
with a power in her to appoint the en-
tire interest of all the income from in-
terest or the specific portion, the inter-
est transferred to her is a deductible 
interest, to the extent that it satisfies 
all five of the conditions set forth 
below (see paragraph (b) of this section 
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if one or more of the conditions is sat-
isfied as to only a portion of the inter-
est): 

(1) The donee spouse must be entitled 
for life to all of the income from the 
entire interest or a specific portion of 
the entire interest, or to a specific por-
tion of all the income from the entire 
interest. 

(2) The income payable to the donee 
spouse must be payable annually or at 
more frequent intervals. 

(3) The donee spouse must have the 
power to appoint the entire interest of 
the specific portion to either herself or 
her estate. 

(4) The power in the donee spouse 
must be exercisable by her alone and 
(whether exercisable by will or during 
life) must be exercisable in all events. 

(5) The entire interest or the specific 
portion must not be subject to a power 
in any other person to appoint any part 
to any person other than the donee 
spouse. 

(b) Specific portion; deductible amount. 
If either the right to income or the 
power of appointment given to the 
donee spouse pertains only to a specific 
portion of a property interest, the por-
tion of the interest which qualifies as a 
deductible interest is limited to the ex-
tent that the rights in the donee 
spouse meet all of the five conditions 
described in paragraph (a) of this sec-
tion. While the rights over the income 
and the power must coexist as to the 
same interest in property, it is not nec-
essary that the rights over the income 
or the power as to such interest be in 
the same proportion. However, if the 
rights over income meeting the re-
quired conditions set forth in para-
graph (a) (1) and (2) of this section ex-
tend over a smaller share of the prop-
erty interest than the share with re-
spect to which the power of appoint-
ment requirements set forth in para-
graph (a) (3) through (5) of this section 
are satisfied, the deductible interest is 
limited to the smaller share. Con-
versely, if a power of appointment 
meeting all the requirements extends 
to a smaller portion of the property in-
terest than the portion over which the 
income rights pertain, the deductible 
interest cannot exceed the value of the 
portion to which such power of ap-
pointment applies. Thus, if the donor 

gives to the donee spouse the right to 
receive annually all of the income from 
a particular property interest and a 
power of appointment meeting the 
specifications prescribed in paragraph 
(a) (3) through (5) of this section as to 
only one-half of the property interest, 
then only one-half of the property in-
terest is treated as a deductible inter-
est. Correspondingly, if the income in-
terest of the spouse satisfying the re-
quirements extends to only one-fourth 
of the property interest and a testa-
mentary power of appointment satis-
fying the requirements extends to all 
of the property interest, then only one-
fourth of the interest in the spouse 
qualifies as a deductible interest. Fur-
ther, if the donee spouse has no right 
to income from a specific portion of a 
property interest but a testamentary 
power of appointment which meets the 
necessary conditions over the entire in-
terest, then none of the interest quali-
fies for the deduction. In addition, if, 
from the time of the transfer, the 
donee spouse has a power of appoint-
ment meeting all of the required condi-
tions over three-fourths of the entire 
property interest and the prescribed in-
come rights over the entire interest, 
but with a power in another person to 
appoint one-half of the entire interest, 
the value of the interest in the donee 
spouse over only one-half of the prop-
erty interest will qualify as a deduct-
ible interest. 

(c) Meaning of specific portion—(1) In 
general. Except as provided in para-
graphs (c)(2) and (c)(3) of this section, a 
partial interest in property is not 
treated as a specific portion of the en-
tire interest. In addition, any specific 
portion of an entire interest in prop-
erty is nondeductible to the extent the 
specific portion is subject to invasion 
for the benefit of any person other than 
the donee spouse, except in the case of 
a deduction allowable under section 
2523(e), relating to the exercise of a 
general power of appointment by the 
donee spouse. 

(2) Fraction or percentage share. Under 
section 2523(e), a partial interest in 
property is treated as a specific portion 
of the entire interest if the rights of 
the donee spouse in income, and the re-
quired rights as to the power described 
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in § 25.2523(e)–1(a), constitute a frac-
tional or percentage share of the entire 
property interest, so that the donee 
spouse’s interest reflects its propor-
tionate share of the increase or de-
crease in the value of the entire prop-
erty interest to which the income 
rights and the power relate. Thus, if 
the spouse’s right to income and the 
spouse’s power extend to a specified 
fraction or percentage of the property, 
or its equivalent, the interest is in a 
specific portion of the property. In ac-
cordance with paragraph (b) of this sec-
tion, if the spouse has the right to re-
ceive the income from a specific por-
tion of the trust property (after apply-
ing paragraph (c)(3) of this section) but 
has a power of appointment over a dif-
ferent specific portion of the property 
(after applying paragraph (c)(3) of this 
section), the marital deduction is lim-
ited to the lesser specific portion. 

(3) Special rule in the case of gifts made 
on or before October 24, 1992. In the case 
of gifts within the purview of the effec-
tive date rule contained in paragraph 
(c)(3)(iii) of this section: 

(i) A specific sum payable annually, 
or at more frequent intervals, out of 
the property and its income that is not 
limited by the income of the property 
is treated as the right to receive the in-
come from a specific portion of the 
property. The specific portion, for pur-
poses of paragraph (c)(2) of this section, 
is the portion of the property that, as-
suming the interest rate generally ap-
plicable for the valuation of annuities 
at the time of the donor’s gift, would 
produce income equal to such pay-
ments. However, a pecuniary amount 
payable annually to a donee spouse is 
not treated as a right to the income 
from a specific portion of trust prop-
erty for purposes of this paragraph 
(c)(3)(i) if any person other than the 
donee spouse may receive, during the 
donee spouse’s lifetime, any distribu-
tion of the property. To determine the 
applicable interest rate for valuing an-
nuities, see sections 2512 and 7520 and 
the regulations under those sections. 

(ii) The right to appoint a pecuniary 
amount out of a larger fund (or trust 
corpus) is considered the right to ap-
point a specific portion of such fund or 
trust in an amount equal to such pecu-
niary amount. 

(iii) The rules contained in para-
graphs (c)(3) (i) and (ii) of this section 
apply with respect to gifts made on or 
before October 24, 1992. 

(4) Local law. A partial interest in 
property is treated as a specific portion 
of the entire interest if it is shown that 
the donee spouse has rights under local 
law that are identical to those the 
donee spouse would have acquired had 
the partial interest been expressed in 
terms satisfying the requirements of 
paragraph (c)(2) of this section (or 
paragraph (c)(3) of this section if appli-
cable). 

(5) Examples. The following examples 
illustrate the application of paragraphs 
(b) and (c) of this section, where D, the 
donor, transfers property to D’s spouse, 
S:

Example 1. Spouse entitled to the lesser of an 
annuity or a fraction of trust income. Prior to 
October 24, 1992, D transferred in trust 500 
identical shares of X Company stock, valued 
for gift tax purposes at $500,000. The trust 
provided that during the lifetime of D’s 
spouse, S, the trustee is to pay annually to 
S the lesser of one-half of the trust income 
or $20,000. Any trust income not paid to S is 
to be accumulated in the trust and may not 
be distributed during S’s lifetime. S has a 
testamentary general power of appointment 
over the entire trust principal. The applica-
ble interest rate for valuing annuities as of 
the date of D’s gift under section 7520 is 10 
percent. For purposes of paragraphs (a) 
through (c) of this section, S is treated as re-
ceiving all of the income from the lesser of 
one-half of the stock ($250,000), or $200,000, 
the specific portion of the stock which, as 
determined in accordance with § 25.2523(e)-
1(c)(3)(i) of this chapter, would produce an-
nual income of $20,000 (20,000/.10). Accord-
ingly, the marital deduction is limited to 
$200,000 (200,000/500,000 or 2⁄5 of the value of 
the trust.)

Example 2. Spouse possesses power and in-
come interest over different specific portions of 
trust. The facts are the same as in Example 1 
except that S’s testamentary general power 
of appointment is exercisable over only 1⁄4 of 
the trust principal. Consequently, under sec-
tion 2523(e), the marital deduction is allow-
able only for the value of 1⁄4 of the trust 
($125,000); i.e., the lesser of the value of the 
portion with respect to which S is deemed to 
be entitled to all of the income (2⁄5 of the 
trust or $200,000), or the value of the portion 
with respect to which S possesses the req-
uisite power of appointment (1⁄4 of the trust 
or $125,000).

Example 3. Power of appointment over shares 
of stock constitutes a power over a specific por-
tion. D transferred 250 identical shares of Y 
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company stock to a trust under the terms of 
which trust income is to be paid annually to 
S, during S’s lifetime. S was given a testa-
mentary general power of appointment over 
100 shares of stock. The trust provides that if 
the trustee sells the Y company stock, S’s 
general power of appointment is exercisable 
with respect to the sale proceeds or the prop-
erty in which the proceeds are reinvested. 
Because the amount of property represented 
by a single share of stock would be altered if 
the corporation split its stock, issued stock 
dividends, made a distribution of capital, 
etc., a power to appoint 100 shares at the 
time of S’s death is not necessarily a power 
to appoint the entire interest that the 100 
shares represented on the date of D’s gift. If 
it is shown that, under local law, S has a 
general power to appoint not only the 100 
shares designated by D but also 100/250 of any 
distributions by the corporation that are in-
cluded in trust principal, the requirements of 
paragraph (c)(2) of this section are satisfied 
and S is treated as having a general power to 
appoint 100/250 of the entire interest in the 
250 shares. In that case, the marital deduc-
tion is limited to 40 percent of the trust prin-
cipal. If local law does not give S that power, 
the 100 shares would not constitute a specific 
portion under § 25.2523(e)–1(c) (including 
§ 25.2523(e)–1(c)(3)(ii)). The nature of the asset 
is such that a change in the capitalization of 
the corporation could cause an alteration in 
the original value represented by the shares 
at the time of the transfer and is thus not a 
specific portion of the trust.

(d) Definition of ‘‘entire interest’’. 
Since a marital deduction is allowed 
for each qualifying separate interest in 
property transferred by the donor to 
the donee spouse, for purposes of para-
graphs (a) and (b) of this section, each 
property interest with respect to which 
the donee spouse received some rights 
is considered separately in determining 
whether her rights extend to the entire 
interest or to a specific portion of the 
entire interest. A property interest 
which consists of several identical 
units of property (such as a block of 250 
shares of stock, whether the ownership 
is evidenced by one or several certifi-
cates) is considered one property inter-
est, unless certain of the units are to 
be segregated and accorded different 
treatment, in which case each seg-
regated group of items is considered a 
separate property interest. The bequest 
of a specified sum of money constitutes 
the bequest of a separate property in-
terest if immediately following the 
transfer and thenceforth it, and the in-
vestments made with it, must be so 

segregated or accounted for as to per-
mit its identification as a separate 
item of property. The application of 
this paragraph may be illustrated by 
the following examples:

Example (1). The donor transferred to a 
trustee three adjoining farms, Blackacre, 
Whiteacre, and Greenacre. The trust instru-
ment provided that during the lifetime of the 
donee spouse the trustee should pay her all 
of the income from the trust. Upon her 
death, all of Blackacre, a one-half interest in 
Whiteacre, and a one-third interest in 
Greenacre were to be distributed to the per-
son or persons appointed by her in her will. 
The donee spouse is considered as being enti-
tled to all of the income from the entire in-
terest in Blackacre, all of the income from 
the entire interest in Whiteacre, and all of 
the income from the entire interest in 
Greenacre. She also is considered as having a 
power of appointment over the entire inter-
est in Blackacre, over one-half of the entire 
interest in Whiteacre, and over one-third of 
the entire interest in Greenacre.

Example (2). The donor transferred $250,000 
to C, as trustee. C is to invest the money and 
pay all of the income from the investments 
to W, the donor’s spouse, annually. W was 
given a general power, exercisable by will, to 
appoint one-half of the corpus of the trust. 
Here, immediately following establishment 
of the trust, the $250,000 will be sufficiently 
segregated to permit its identification as a 
separate item, and the $250,000 will con-
stitute an entire property interest. There-
fore, W has a right to income and a power of 
appointment such that one-half of the entire 
interest is a deductible interest.

Example (3). The donor transferred 100 
shares of Z Corporation stock to D, as trust-
ee. W, the donor’s spouse, is to receive all of 
the income of the trust annually and is given 
a general power, exercisable by will, to ap-
point out of the trust corpus the sum of 
$25,000. In this case the $25,000 is not, imme-
diately following establishment of the trust, 
sufficiently segregated to permit its identi-
fication as a separate item of property in 
which the donee spouse has the entire inter-
est. Therefore, the $25,000 does not constitute 
the entire interest in a property for the pur-
pose of paragraphs (a) and (b) of this section.

(e) Application of local law. In deter-
mining whether or not the conditions 
set forth in paragraphs (a) (1) through 
(5) of this section are satisfied by the 
instrument of transfer, regard is to be 
had to the applicable provisions of the 
law of the jurisdiction under which the 
interest passes and, if the transfer is in 
trust, the applicable provisions of the 
law governing the administration of 
the trust. For example, silence of a 
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trust instrument as to the frequency of 
payment will not be regarded as a fail-
ure to satisfy the condition set forth in 
paragraph (a)(2) of this section that in-
come must be payable to the donee 
spouse annually or more frequently un-
less the applicable law permits pay-
ment to be made less frequently than 
annually. The principles outlined in 
this paragraph and paragraphs (f) and 
(g) of this section which are applied in 
determining whether transfers in trust 
meet such conditions are equally appli-
cable in ascertaining whether, in the 
case of interests not in trust, the donee 
spouse has the equivalent in rights 
over income and over the property. 

(f) Right to income. (1) If an interest is 
transferred in trust, the donee spouse 
is ‘‘entitled for life to all of the income 
from the entire interest or a specific 
portion of the entire interest,’’ for the 
purpose of the condition set forth in 
paragraph (a)(1) of this section, if the 
effect of the trust is to give her sub-
stantially that degree of beneficial en-
joyment of the trust property during 
her life which the principles of the law 
of trust accord to a person who is 
unqualifiedly designated as the life 
beneficiary of a trust. Such degree of 
enjoyment is given only if it was the 
donor’s intention, as manifested by the 
terms of the trust instrument and the 
surrounding circumstances, that the 
trust should produce for the donee 
spouse during her life such an income, 
or that the spouse should have such use 
of the trust property as is consistent 
with the value of the trust corpus and 
with its preservation. The designation 
of the spouse as sole income bene-
ficiary for life of the entire interest or 
a specific portion of the entire interest 
will be sufficient to qualify the trust 
unless the terms of the trust and the 
surrounding circumstances considered 
as a whole evidence an intention to de-
prive the spouse of the requisite degree 
of enjoyment. In determining whether 
a trust evidences that intention, the 
treatment required or permitted with 
respect to individual items must be 
considered in relation to the entire sys-
tem provided for the administration of 
the trust. 

(2) If the over-all effect of a trust is 
to give to the donee spouse such en-
forceable rights as will preserve to her 

the requisite degree of enjoyment, it is 
immaterial whether that result is ef-
fected by rules specifically stated in 
the trust instrument, or, in their ab-
sence, by the rules for the management 
of the trust property and the allocation 
of receipts and expenditures supplied 
by the State law. For example, a provi-
sion in the trust instrument for amor-
tization of bond premium by appro-
priate periodic charges to interest will 
not disqualify the interest transferred 
in trust even though there is no State 
law specifically authorizing amortiza-
tion or there is a State law denying 
amortization which is applicable only 
in the absence of such a provision in 
the trust instrument. 

(3) In the case of a trust, the rules to 
be applied by the trustee in allocation 
of receipts and expenses between in-
come and corpus must be considered in 
relation to the nature and expected 
productivity of the assets transferred 
in trust, the nature and frequency of 
occurrence of the expected receipts, 
and any provisions as to change in the 
form of investments. If it is evident 
from the nature of the trust assets and 
the rules provided for management of 
the trust that the allocation to income 
of such receipts as rents, ordinary cash 
dividends and interest will give to the 
spouse the substantial enjoyment dur-
ing life required by the statute, provi-
sions that such receipts as stock divi-
dends and proceeds from the conversion 
of trust assets shall be treated as cor-
pus will not disqualify the interest 
transferred in trust. Similarly, provi-
sion for a depletion charge against in-
come in the case of trust assets which 
are subject to depletion will not dis-
qualify the interest transferred in 
trust, unless the effect is to deprive the 
spouse of the requisite beneficial en-
joyment. The same principle is applica-
ble in the case of depreciation, trust-
ees’ commissions, and other charges. 

(4) Provisions granting administra-
tive powers to the trustees will not 
have the effect of disqualifying an in-
terest transferred in trust unless the 
grant of powers evidences the intention 
to deprive the donee spouse of the ben-
eficial enjoyment required by the stat-
ute. Such an intention will not be con-
sidered to exist if the entire terms of 
the instrument are such that the local 
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courts will impose reasonable limita-
tions upon the exercise of the powers. 
Among the powers which if subject to 
reasonable limitations will not dis-
qualify the interest transferred in trust 
are the power to determine the alloca-
tion or apportionment of receipts and 
disbursements between income and cor-
pus, the power to apply the income or 
corpus for the benefit of the spouse, 
and the power to retain the assets 
transferred to the trust. For example, a 
power to retain trust assets which con-
sist substantially of unproductive prop-
erty will not disqualify the interest if 
the applicable rules for the administra-
tion of the trust require, or permit the 
spouse to require, that the trustee ei-
ther make the property productive or 
convert it within a reasonable time. 
Nor will such a power disqualify the in-
terest if the applicable rules for admin-
istration of the trust require the trust-
ee to use the degree of judgment and 
care in the exercise of the power which 
a prudent man would use if he were 
owner of the trust assets. Further, a 
power to retain a residence for the 
spouse or other property for the per-
sonal use of the spouse will not dis-
qualify the interest transferred in 
trust. 

(5) An interest transferred in trust 
will not satisfy the condition set forth 
in paragraph (a)(1) of this section that 
the donee spouse be entitled to all the 
income if the primary purpose of the 
trust is to safeguard property without 
providing the spouse with the required 
beneficial enjoyment. Such trusts in-
clude not only trusts which expressly 
provide for the accumulation of the in-
come but also trusts which indirectly 
accomplish a similar purpose. For ex-
ample, assume that the corpus of a 
trust consists substantially of property 
which is not likely to be income pro-
ducing during the life of the donee 
spouse and that the spouse cannot 
compel the trustee to convert or other-
wise deal with the property as de-
scribed in subparagraph (4) of this 
paragraph. An interest transferred to 
such a trust will not qualify unless the 
applicable rules for the administration 
require, or permit the spouse to re-
quire, that the trustee provide the re-
quired beneficial enjoyment, such as by 

payments to the spouse out of other as-
sets of the trust. 

(6) If a trust may be terminated dur-
ing the life of the donee spouse, under 
her exercise of a power of appointment 
or by distribution of the corpus to her, 
the interest transferred in trust satis-
fies the condition set forth in para-
graph (a)(1) of this section (that the 
spouse be entitled to all the income) if 
she (i) is entitled to the income until 
the trust terminates, or (ii) has the 
right, exercisable in all events, to have 
the corpus distributed to her at any 
time during her life. 

(7) An interest transferred in trust 
fails to satisfy the condition set forth 
in paragraph (a)(1) of this section, that 
the spouse be entitled to all the in-
come, to the extent that the income is 
required to be accumulated in whole or 
in part or may be accumulated in the 
discretion of any person other than the 
donee spouse; to the extent that the 
consent of any person other than the 
donee spouse is required as a condition 
precedent to distribution of the in-
come; or to the extent that any person 
other than the donee spouse has the 
power to alter the terms of the trust so 
as to deprive her of her right to the in-
come. An interest transferred in trust 
will not fail to satisfy the condition 
that the spouse be entitled to all the 
income merely because its terms pro-
vide that the right of the donee spouse 
to the income shall not be subject to 
assignment, alienation, pledge, attach-
ment or claims of creditors. 

(8) In the case of an interest trans-
ferred in trust, the terms ‘‘entitled for 
life’’ and ‘‘payable annually or at more 
frequent intervals’’, as used in the con-
ditions set forth in paragraph (a) (1) 
and (2) of this section, require that 
under the terms of the trust the in-
come referred to must be currently (at 
least annually; see paragraph (e) of this 
section) distributable to the spouse or 
that she must have such command over 
the income that it is virtually hers. 
Thus, the conditions in paragraph (a) 
(1) and (2) of this section are satisfied 
in this respect if, under the terms of 
the trust instrument, the donee spouse 
has the right exercisable annually (or 
more frequently) to require distribu-
tion to herself of the trust income, and 
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otherwise the trust income is to be ac-
cumulated and added to corpus. Simi-
larly, as respects the income for the pe-
riod between the last distribution date 
and the date of the spouse’s death, it is 
sufficient if that income is subject to 
the spouse’s power to appoint. Thus, if 
the trust instrument provides that in-
come accrued or undistributed on the 
date of the spouse’s death is to be dis-
posed of as if it had been received after 
her death, and if the spouse has a 
power of appointment over the trust 
corpus, the power necessarily extends 
to the undistributed income. 

(g) Power of appointment in donee 
spouse. (1) The conditions set forth in 
paragraphs (a) (3) and (4) of this sec-
tion, that is, that the donee spouse 
must have a power of appointment ex-
ercisable in favor of herself or her es-
tate and exercisable alone and in all 
events, are not met unless the power of 
the donee spouse to appoint the entire 
interest or a specific portion of it falls 
within one of the following categories: 

(i) A power so to appoint fully exer-
cisable in her own favor at any time 
during her life (as, for example, an un-
limited power to invade); or 

(ii) A power so to appoint exercisable 
in favor of her estate. Such a power, if 
exercisable during life, must be fully 
exercisable at any time during life, or 
if exercisable by will, must be fully ex-
ercisable irrespective of the time of her 
death; or 

(iii) A combination of the powers de-
scribed under subdivisions (i) and (ii) of 
this subparagraph. For example, the 
donee spouse may, until she attains the 
age of 50 years, have a power to appoint 
to herself and thereafter have a power 
to appoint to her estate. However, the 
condition that the spouse’s power must 
be exercisable in all events is not satis-
fied unless irrespective of when the 
donee spouse may die the entire inter-
est or a specific portion of it will at the 
time of her death be subject to one 
power or the other. 

(2) The power of the donee spouse 
must be a power to appoint the entire 
interest or a specific portion of it as 
unqualified owner (and free of the trust 
if a trust is involved, or free of the 
joint tenancy if a joint tenancy is in-
volved) or to appoint the entire inter-
est or a specific portion of it as a part 

of her estate (and free of the trust if a 
trust is involved), that is, in effect, to 
dispose of it to whomsoever she pleas-
es. Thus, if the donor transferred prop-
erty to a son and the donee spouse as 
joint tenants with right of survivorship 
and under local law the donee spouse 
has a power of severance exercisable 
without consent of the other joint ten-
ant, and by exercising this power could 
acquire a one-half interest in the prop-
erty as a tenant in common, her power 
of severance will satisfy the condition 
set forth in paragraph (a)(3) of this sec-
tion that she have a power of appoint-
ment in favor of herself or her estate. 
However, if the donee spouse entered 
into a binding agreement with the 
donor to exercise the power only in 
favor of their issue, that condition is 
not met. An interest transferred in 
trust will not be regarded as failing to 
satisfy the condition merely because 
takers in default of the donee spouse’s 
exercise of the power are designated by 
the donor. The donor may provide that, 
in default of exercise of the power, the 
trust shall continue for an additional 
period. 

(3) A power is not considered to be a 
power exercisable by a donee spouse 
alone and in all events as required by 
paragraph (a)(4) of this section if the 
exercise of the power in the donee 
spouse to appoint the entire interest or 
a specific portion of it to herself or to 
her estate requires the joinder or con-
sent of any other person. The power is 
not ‘‘exercisable in all events’’, if it 
can be terminated during the life of the 
donee spouse by any event other than 
her complete exercise or release of it. 
Further, a power is not ‘‘exercisable in 
all events’’ if it may be exercised for a 
limited purpose only. For example, a 
power which is not exercisable in the 
event of the spouse’s remarriage is not 
exercisable in all events. Likewise, if 
there are any restrictions, either by 
the terms of the instrument or under 
applicable local law, on the exercise of 
a power to consume property (whether 
or not held in trust) for the benefit of 
the spouse, the power is not exercisable 
in all events. Thus, if a power of inva-
sion is exercisable only for the spouse’s 
support, or only for her limited use, 
the power is not exercisable in all 
events. In order for a power of invasion 
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to be exercisable in all events, the 
donee spouse must have the unre-
stricted power exercisable at any time 
during her life to use all or any part of 
the property subject to the power, and 
to dispose of it in any manner, includ-
ing the power to dispose of it by gift 
(whether or not she has power to dis-
pose of it by will). 

(4) If the power is in existence at all 
times following the transfer of the in-
terest, limitations of a formal nature 
will not disqualify the interest. Exam-
ples of formal limitations on a power 
exercisable during life are require-
ments that an exercise must be in a 
particular form, that it must be filed 
with a trustee during the spouse’s life, 
that reasonable notice must be given, 
or that reasonable intervals must 
elapse between successive partial exer-
cises. Examples of formal limitations 
on a power exercisable by will are that 
it must be exercised by a will executed 
by the donee spouse after the making 
of the gift or that exercise must be by 
specific reference to the power. 

(5) If the donee spouse has the req-
uisite power to appoint to herself or 
her estate, it is immaterial that she 
also has one or more lesser powers. 
Thus, if she has a testamentary power 
to appoint to her estate, she may also 
have a limited power of withdrawal or 
of appointment during her life. Simi-
larly, if she has an unlimited power of 
withdrawal, she may have a limited 
testamentary power. 

(h) Existence of a power in another. 
Paragraph (a)(5) of this section pro-
vides that a transfer described in para-
graph (a) is nondeductible to the extent 
that the donor created a power in the 
trustee or in any other person to ap-
point a part of the interest to any per-
son other than the donee spouse. How-
ever, only powers in other persons 
which are in opposition to that of the 
donee spouse will cause a portion of the 
interest to fail to satisfy the condition 
set forth in paragraph (a)(5) of this sec-
tion. Thus, a power in a trustee to dis-
tribute corpus to or for the benefit of 
the donee spouse will not disqualify the 
trust. Similarly, a power to distribute 
corpus to the spouse for the support of 
minor children will not disqualify the 
trust if she is legally obligated to sup-
port such children. The application of 

this paragraph may be illustrated by 
the following examples:

Example (1). Assume that a donor created a 
trust, designating his spouse as income bene-
ficiary for life with an unrestricted power in 
the spouse to appoint the corpus during her 
life. The donor further provided that in the 
event the donee spouse should die without 
having exercised the power, the trust should 
continue for the life of his son with a power 
in the son to appoint the corpus. Since the 
power in the son could become exercisable 
only after the death of the donee spouse, the 
interest is not regarded as failing to satisfy 
the condition set forth in paragraph (a)(5) of 
this section.

Example (2). Assume that the donor created 
a trust, designating his spouse as income 
beneficiary for life and as donee of a power 
to appoint by will the entire corpus. The 
donor further provided that the trustee could 
distribute 30 percent of the corpus to the do-
nor’s son when he reached the age of 35 
years. Since the trustee has a power to ap-
point 30 percent of the entire interest for the 
benefit of a person other than the donee 
spouse, only 70 percent of the interest placed 
in trust satisfied the condition set forth in 
paragraph (a)(5) of this section. If, in this 
case, the donee spouse had a power, exer-
cisable by her will, to appoint only one-half 
of the corpus as it was constituted at the 
time of her death, it should be noted that 
only 35 percent of the interest placed in the 
trust would satisfy the condition set forth in 
paragraph (a)(3) of this section.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 6542, 26 FR 552, Jan. 20, 1961, as 
amended by T.D. 8522, 59 FR 9659, Mar. 1, 
1994]

§ 25.2523(f)–1 Election with respect to 
life estate transferred to donee 
spouse. 

(a) In general. (1) With respect to gifts 
made after December 31, 1981, subject 
to section 2523(i), a marital deduction 
is allowed under section 2523(a) for 
transfers of qualified terminable interest 
property. Qualified terminable interest 
property is terminable interest prop-
erty described in section 2523(b)(1) that 
satisfies the requirements of section 
2523(f)(2) and this section. Terminable 
interests that are described in section 
2523(b)(2) cannot qualify as qualified 
terminable interest property. Thus, if 
the donor retains a power described in 
section 2523(b)(2) to appoint an interest 
in qualified terminable interest prop-
erty, no deduction is allowable under 
section 2523(a) for the property. 
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