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who under state law are responsible for 
winding up the affairs of the corpora-
tion or partnership. If state law does 
not specify any person or persons as re-
sponsible for winding up, then, collec-
tively, the directors of the corporation 
or general partners of the partnership 
shall be responsible for retaining the 
list. 

AVAILABILITY FOR INSPECTION 

Q–21: When must a person required to 
maintain a list make the list available 
for inspection? 

A–21: Any person required to main-
tain a list must, upon request by the 
Internal Revenue Service, make the 
list available for inspection as soon as 
practicable, but in no event later than 
10 calendar days after such request. 
The request need not be in the form of 
an administrative summons. 

EFFECTIVE DATE 

Q–22: With respect to what interests 
must an organizer or a seller maintain 
a list? 

A–22. An organizer or seller must 
maintain a list with respect to any in-
terest acquired by an investor (within 
the meaning of paragraph (c) of A–6 of 
this section) in a potentially abusive 
tax shelter after February 28, 2000. If a 
transaction becomes a potentially abu-
sive tax shelter after interests are ac-
quired by investors, an organizer or a 
seller must maintain a list with re-
spect to any interest in the transaction 
acquired after the transaction becomes 
a potentially abusive tax shelter. Addi-
tionally, the Internal Revenue Service 
will not ask to inspect any list for a 
potentially abusive tax shelter, other 
than a tax shelter described in section 
6111(c), until August 29, 2000. The lists 
required by the preceding two sen-
tences with regard to interests ac-
quired in potentially abusive tax shel-
ters must contain the information re-
quired by A–17 of this section as it re-
lates to such interests. However, the 
rules in A–4(a), A–5, A–6(d), A–7, A–8(b), 
A–10, A–11(b), and A–17(a)(3) and (c) of 
this section apply to any interest ac-
quired by an investor (within the 
meaning of paragraph (c) of A–6 of this 
section) in a potentially abusive tax 
shelter after August 11, 2000. The rules 
in A–4(a), A–5, A–6(d), A–7, A–8(b), A–10, 

A–11(b), and A–17(a)(3) and (c) of this 
section may be relied upon for any in-
terest acquired by an investor (within 
the meaning of paragraph (c) of A–6 of 
this section) in a potentially abusive 
tax shelter after February 28, 2000. Oth-
erwise, the rules that apply with re-
spect to interests acquired in poten-
tially abusive tax shelters after Feb-
ruary 28, 2000, are contained in 
§ 301.6112–1T in effect prior to August 
11, 2000 (see 26 CFR part 301 revised as 
of April 1, 2000). The rules that apply 
with respect to interests acquired in 
potentially abusive tax shelters ac-
quired on or before February 28, 2000, 
are contained in 26 CFR part 301 re-
vised as of April 1, 1999. 

[T.D. 7969, 49 FR 34201, Aug. 29, 1984, as 
amended by T.D. 7990, 49 FR 43646, Oct. 31, 
1984; 50 FR 13020, Apr. 2, 1985; T.D. 8875, 65 FR 
11213, Mar. 2, 2000; T.D. 8896, 65 FR 49912, Aug. 
16, 2000; T.D. 8961, 66 FR 41137, Aug. 7, 2001]

§ 301.6114–1 Treaty-based return posi-
tions. 

(a) Reporting requirement—(1) General 
rule. (i) Except as provided in para-
graph (c) of this section, if a taxpayer 
takes a return position that any treaty 
of the United States (including, but not 
limited to, an income tax treaty, es-
tate and gift tax treaty, or friendship, 
commerce and navigation treaty) over-
rules or modifies any provision of the 
Internal Revenue Code and thereby ef-
fects (or potentially effects) a reduc-
tion of any tax incurred as any time, 
the taxpayer shall disclose such return 
position on a statement (in the form 
required in paragraph (d) of this sec-
tion) attached to such return. 

(ii) If a return of tax would not other-
wise be required to be filed, a return 
must nevertheless be filed for purposes 
of making the disclosure required by 
this section. For this purpose, such re-
turn need include only the taxpayer’s 
name, address, taxpayer identifying 
number, and be signed under penalties 
of perjury (as well as the subject dis-
closure). Also, the taxpayer’s taxable 
year shall be deemed to be the calendar 
year (unless the taxpayer has pre-
viously established, or timely chooses 
for this purpose to establish, a dif-
ferent taxable year). In the case of a 
disclosable return position relating 
solely to income subject to withholding 
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(as defined in § 1.1441–2(a) of this chap-
ter), however, the statement required 
to be filed in paragraph (d) of this sec-
tion must instead be filed at times and 
in accordance with procedures pub-
lished by the Internal Revenue Service. 

(2) Application. (i) A taxpayer is con-
sidered to adopt a ‘‘return position’’ 
when the taxpayer determines its tax 
liability with respect to a particular 
item of income, deduction or credit. A 
taxpayer may be considered to adopt a 
return position whether or not a return 
is actually filed. To determine whether 
a return position is a ‘‘treaty-based re-
turn position’’ so that reporting is re-
quired under this paragraph (a), the 
taxpayer must compare: 

(A) The tax liability (including cred-
its, carrybacks, carryovers, and other 
tax consequences or attributes for the 
current year as well as for any other 
affected tax years) to be reported on a 
return of the taxpayer, and 

(B) The tax liability (including such 
credits, carrybacks, carryovers, and 
other tax consequences or attributes) 
that would be reported if the relevant 
treaty provision did not exist. 
If there is a difference (or potential dif-
ference) in these two amounts, the po-
sition taken on a return is a treaty-
based return position that must be re-
ported. 

(ii) In the event a taxpayer’s return 
position is based on a conclusion that a 
treaty provision is consistent with a 
Code provision, but the effect of the 
treaty provision is to alter the scope of 
the Code provision from the scope that 
it would have in the absence of the 
treaty, then the return position is a 
treaty-based return position that must 
be reported. 

(iii) A return position is a treaty-
based return position unless the tax-
payer’s conclusion that no reporting is 
required under paragraphs (a)(2) (i) and 
(ii) of this section has a substantial 
probability of successful defense if 
challenged. 

(3) Examples. The application of sec-
tion 6114 and paragraph (a)(2) of this 
section may be illustrated by the fol-
lowing examples:

Example 1: X, a Country A corporation, 
claims the benefit of a provision of the in-
come tax treaty between the United States 
and Country A that modifies a provision of 

the Code. This position does not result in a 
change of X’s U.S. tax liability for the cur-
rent tax year but does give rise to, or in-
creases, a net operating loss which may be 
carried back (or forward) such that X’s tax 
liability in the carryback (or forward) year 
may be affected by the position taken by X 
in the current year. X must disclose this 
treaty-based return position with its tax re-
turn for the current tax year.

Example 2: Z, a domestic corporation, is en-
gaged in a trade or business in Country B. 
Country B imposes a tax on the income from 
certain of Z’s petroleum activities at a rate 
significantly greater than the rate applica-
ble to income from other activities. Z claims 
a foreign tax credit for this tax on its tax re-
turn. The tax imposed on Z is specifically 
listed as a creditable tax in the income tax 
treaty between the United States and Coun-
try B; however, there is no specific authority 
that such tax would otherwise be a cred-
itable tax for U.S. purposes under sections 
901 or 903 of the Code. Therefore, in the ab-
sence of the treaty, the creditability of this 
petroleum tax would lack a substantial prob-
ability of successful defense if challenged, 
and Z must disclose this treaty-based return 
position (see also paragraph (b)(7) of this sec-
tion).

(b) Reporting specifically required. Re-
porting is required under this section 
except as expressly waived under para-
graph (c) of this section. The following 
list is not a list of all positions for 
which reporting is required under this 
section but is a list of particular posi-
tions for which reporting is specifically 
required. These positions are as fol-
lows: 

(1) That a nondiscrimination provi-
sion of a treaty precludes the applica-
tion of any otherwise applicable Code 
provision, other than with respect to 
the making of or the effect of an elec-
tion under section 897(i); 

(2) That a treaty reduces or modifies 
the taxation of gain or loss from the 
disposition of a United States real 
property interest; 

(3) That a treaty exempts a foreign 
corporation from (or reduces the 
amount of tax with respect to) the 
branch profits tax (section 884(a)) or 
the tax on excess interest (section 
884(f)(1)(B)); 

(4) That, notwithstanding paragraph 
(c)(1)(i) of this section, 

(i) A treaty exempts from tax, or re-
duces the rate of tax on, interest or 
dividends paid by a foreign corporation 
that are from sources within the 
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United States by reason of section 
861(a)(2)(B) or section 884(f)(1)(A); or 

(ii) A treaty exempts from tax, or re-
duces the rate of tax on, fixed or deter-
minable annual or periodical income 
subject to withholding under section 
1441 or 1442 that a foreign person re-
ceives from a U.S. person, but only if 
described in paragraphs (b)(4)(ii)(A) and 
(B) of this section, or in paragraph 
(b)(4)(ii)(C) or (D) of this section as fol-
lows— 

(A) the payment is not properly re-
ported to the Service on a Form 1042S; 
and 

(B) The foreign person is any of the 
following: 

(1) A controlled foreign corporation 
(as defined in section 957) in which the 
U.S. person is a U.S. shareholder with-
in the meaning of section 951(b); 

(2) A foreign corporation that is con-
trolled within the meaning of section 
6038 by the U.S. person; 

(3) A foreign shareholder of the U.S. 
person that, in the case of tax years be-
ginning on or before July 10, 1989, is 
controlled within the meaning of sec-
tion 6038A by the foreign shareholder, 
or, in the case of tax years beginning 
after July 10, 1989, is 25-percent owned 
within the meaning of section 6038A by 
the foreign shareholder; or 

(4) With respect to payments made 
after October 10, 1990, a foreign related 
party, as defined in section 6038A 
(c)(2)(B), the the U.S. person; or 

(C) For payments made after Decem-
ber 31, 2000, with respect to a treaty 
that contains a limitation on benefits 
article, that— 

(1) The treaty exempts from tax, or 
reduces the rate of tax on income sub-
ject to withholding (as defined in 
§ 1.1441–2(a) of this chapter) that is re-
ceived by a foreign person (other than 
a State, including a political subdivi-
sion or local authority) that is the ben-
eficial owner of the income and the 
beneficial owner is related to the per-
son obligated to pay the income within 
the meaning of sections 267(b) and 
707(b), and the income exceeds $500,000; 
and 

(2) A foreign person (other than an 
individual or a State, including a polit-
ical subdivision or local authority) 
meets the requirements of the limita-

tion on benefits article of the treaty; 
or 

(D) For payments made after Decem-
ber 31, 2000, with respect to a treaty 
that imposes any other conditions for 
the entitlement of treaty benefits, for 
example as a part of the interest, divi-
dends, or royalty article, that such 
conditions are met; 

(5) That, notwithstanding paragraph 
(c)(1)(i) of this section, under a treaty— 

(i) Income that is effectively con-
nected with a U.S. trade or business of 
a foreign corporation or a nonresident 
alien is not attributable to a perma-
nent establishment or a fixed base of 
operations in the United States and, 
thus, is not subject to taxation on a 
net basis, or that 

(ii) Expenses are allowable in deter-
mining net business income so attrib-
utable, notwithstanding an incon-
sistent provision of the Code; 

(6) Except as provided in paragraph 
(c)(1)(iv) of this section, that a treaty 
alters the source of any item of income 
or deduction; 

(7) That a treaty grants a credit for a 
specific foreign tax for which a foreign 
tax credit would not be allowed by the 
Code; or 

(8) For returns relating to taxable 
years for which the due date for filing 
returns (without extensions) is after 
December 15, 1997, that residency of an 
individual is determined under a treaty 
and apart from the Internal Revenue 
Code. 

(c) Reporting requirement waived. (1) 
Pursuant to the authority contained in 
section 6114 (b), reporting is waived 
under this section with respect to any 
of the following return positions taken 
by the taxpayer: 

(i) Notwithstanding paragraph (b)(4) 
or (5) of this section, that a treaty has 
reduced the rate of withholding tax 
otherwise applicable to a particular 
type of fixed or determinable annual or 
periodical income subject to with-
holding under section 1441 or 1442, such 
as dividends, interest, rents, or royal-
ties to the extent such income is bene-
ficially owned by an individual or a 
State (including a political subdivision 
or local authority); 

(ii) For returns relating to taxable 
years for which the due date for filing 
returns (without extensions) is on or 
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before December 15, 1997, that resi-
dency of an individual is determined 
under a treaty and apart from the In-
ternal Revenue Code. 

(iii) That a treaty reduces or modi-
fies the taxation of income derived 
from dependent personal services, pen-
sions, annuities, social security and 
other public pensions, or income de-
rived by artistes, athletes, students, 
trainees or teachers; 

(iv) That income of an individual is 
resourced (for purposes of applying the 
foreign tax credit limitation) under a 
treaty provision relating to elimi-
nation of double taxation; 

(v) That a nondiscrimination provi-
sion of a treaty allows the making of 
an election under section 897(i); 

(vi) That a Social Security Total-
ization Agreement or a Diplomatic or 
Consular Agreement reduces or modi-
fies the taxation of income derived by 
the taxpayer; or 

(vii) That a treaty exempts the tax-
payer from the excise tax imposed by 
section 4371, but only if: 

(A) The person claiming such treaty-
based return position is an insured, as 
defined in section 4372(d) (without the 
limitation therein referring to section 
4371(1)), or a U.S. or foreign broker of 
insurance risks, 

(B) Reporting under this section that 
would otherwise be required to be made 
by foreign insurers or reinsurers on a 
Form 720 on a quarterly basis is made 
on an annual basis on a Form 720 by a 
date no later than the date on which 
the return is due for the first quarter 
after the end of the calendar year, or 

(C) A closing agreement relating to 
entitlement to the exemption from the 
excise tax has been entered into with 
the Service by the foreign insurance 
company that is the beneficial recipi-
ent of the premium that is subject to 
the excise tax. 

(2) Reporting is waived for an indi-
vidual if payments or income items 
otherwise reportable under this section 
(other than by reason of paragraph 
(b)(8) of this section), received by the 
individual during the course of the tax-
able year do not exceed $10,000 in the 
aggregate or, in the case of payments 
or income items reportable only by 
reason of paragraph (b)(8) of this sec-

tion, do not exceed $100,000 in the ag-
gregate. 

(3) Reporting with respect to pay-
ments or income items the treatment 
of which is mandated by the terms of a 
closing agreement with the Internal 
Revenue Service, and that would other-
wise be subject to the reporting re-
quirements of this section, is also 
waived. 

(4) If a partnership, trust, or estate 
that has the taxpayer as a partner or 
beneficiary discloses on its information 
return a position for which reporting is 
otherwise required by the taxpayer, the 
taxpayer (partner or beneficiary) is 
then excused from disclosing that posi-
tion on a return. 

(5) This section does not apply to a 
withholding agent with respect to the 
performance of its withholding func-
tions. 

(6) This section does not apply to 
amounts required to be reported under 
section 6038A on a Form 5472 (or suc-
cessor form) to the extent permitted 
under the form or accompanying in-
structions. 

(d) Information to be reported—(1) Re-
turns due after December 15, 1997. When 
reporting is required under this section 
for a return relating to a taxable year 
for which the due date (without exten-
sions) is after December 15, 1997, the 
taxpayer must furnish, in accordance 
with paragraph (a) of this section, as 
an attachment to the return, a fully 
completed Form 8833 (Treaty-Based Re-
turn Position Disclosure Under Section 
6114 or 7701(b)) or appropriate successor 
form. 

(2) Earlier returns. For returns relat-
ing to taxable years for which the due 
date for filing returns (without exten-
sions) is on or before December 15, 1997, 
the taxpayer must furnish information 
in accordance with paragraph (d) of 
this section in effect prior to December 
15, 1997 (see § 301.6114–1(d) as contained 
in 26 CFR part 301, revised April 1, 
1997). 

(3) In general—(i) Permanent establish-
ment. For purposes of determining the 
nature and amount (or reasonable esti-
mate thereof) of gross receipts, if a tax-
payer takes a position that it does not 
have a permanent establishment or a 
fixed base in the United States and 
properly discloses that position, it need 
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not separately report its payment of 
actual or deemed dividends or interest 
exempt from tax by reason of a treaty 
(or any liability for tax imposed by 
reason of section 884). 

(ii) Single income item. For purposes of 
the statement of facts relied upon to 
support each separate Treaty-Based 
Return Position taken, a taxpayer may 
treat payments or income items of the 
same type (e.g., interest items) re-
ceived from the same ultimate payor 
(e.g., the obligor on a note) as a single 
separate payment or income item. 

(iii) Foreign source effectively con-
nected income. If a taxpayer takes the 
return position that, under the treaty, 
income that would be income effec-
tively connected with a U.S. trade or 
business is not subject to U.S. taxation 
because it is income treated as derived 
from sources outside the United States, 
the taxpayer may treat payments or 
income items of the same type (e.g., in-
terest items) as a single separate pay-
ment or income item. 

(iv) Sales or services income. Income 
from separate sales or services, wheth-
er or not made or performed by an 
agent (independent or dependent), to 
different U.S. customers on behalf of a 
foreign corporation not having a per-
manent establishment in the United 
States may be treated as a single pay-
ment or income item. 

(v) Foreign insurers or reinsurers. For 
purposes of reporting by foreign insur-
ers or reinsurers, as described in para-
graph (c)(1)(vii)(B) of this section, such 
reporting must separately set forth 
premiums paid with respect to casualty 
insurance and indemnity bonds (sub-
ject to section 4371(1)); life insurance, 
sickness and accident policies, and an-
nuity contracts (subject to section 
4371(2)); and reinsurance (subject to 
section 4371(3)). All premiums paid with 
respect to each of these three cat-
egories may be treated as a single pay-
ment or income item within that cat-
egory. For reports first due before May 
1, 1991, the report may disclose, for 
each of the three categories, the total 
amount of premiums derived by the 
foreign insurer or reinsurer in U.S. dol-
lars (even if a portion of these pre-

miums relate to risks that are not U.S. 
situs). Reasonable estimates of the 
amounts required to be disclosed will 
satisfy these reporting requirements. 

(e) Effective date. This section is ef-
fective for taxable years of the tax-
payer for which the due date for filing 
returns (without extensions) occurs 
after December 31, 1988. However, if— 

(1) A taxpayer has filed a return for 
such a taxable year, without complying 
with the reporting requirement of this 
section, before November 13, 1989, or 

(2) A taxpayer is not otherwise than 
by paragraph (a) of this section re-
quired to file a return for a taxable 
year before November 13, 1989, 

Such taxpayer must file (apart from 
any earlier filed return) the statement 
required by paragraph (d) of this sec-
tion before June 12, 1990, by mailing 
the required statement to the Internal 
Revenue Service, P.O. Box 21086, Phila-
delphia, PA 19114. Any such statement 
filed apart from a return must be 
dated, signed and sworn to by the tax-
payer under the penalties of perjury. In 
addition, with respect to any return 
due (without extensions) on or before 
March 10, 1990, the reporting required 
by paragraph (a) of this section must 
be made no later than June 12, 1990. If 
a taxpayer files or has filed a return on 
or before November 13, 1989, that pro-
vides substantially the same informa-
tion required by paragraph (d) of this 
section, no additional submission will 
be required. Foreign insurers and rein-
surers subject to reporting described in 
paragraph (c)(7)(ii) of this section must 
so report for calendar years 1988 and 
1989 no later than August 15, 1990. 

(f) Cross reference. For the provisions 
concerning penalties for failure to dis-
close a treaty-based return position, 
see section 6712 and § 301.6712–1. 

[T.D. 8292, 55 FR 9440, Mar. 14, 1990; 55 FR 
10237, Mar. 20, 1990, as amended by T.D. 8305, 
55 FR 28609, July 12, 1990; T.D. 8733, 62 FR 
53385, Oct. 14, 1997; T.D. 8734, 62 FR 53495, Oct. 
14, 1997; T.D. 8804, 63 FR 72189, Dec. 31, 1998; 
T.D. 8856, 64 FR 73413, Dec. 30, 1999]

VerDate May<23>2002 13:25 Jun 04, 2002 Jkt 197096 PO 00000 Frm 00148 Fmt 8010 Sfmt 8010 Y:\SGML\197096T.XXX pfrm15 PsN: 197096T



149

Internal Revenue Service, Treasury § 301.6159–1

Time and Place for Paying Tax

Place and Due Date for Payment 
of Tax

§ 301.6151–1 Time and place for paying 
tax shown on returns. 

For provisions concerning the time 
and place for paying tax shown on re-
turns with respect to a particular tax, 
see the regulations relating to such 
tax.

§ 301.6152–1 Installment payments. 
For provisions relating to the install-

ment payments of income taxes, see 
§ 1.6152–1 of this chapter (Income Tax 
Regulations).

§ 301.6153–1 Installment payments of 
estimated income tax by individ-
uals. 

For provisions relating to install-
ment payments of estimated income 
tax by individuals, see §§ 1.6153–1 to 
1.6153–4, inclusive, of this chapter (In-
come Tax Regulations).

§ 301.6154–1 Installment payments of 
estimated income tax by corpora-
tions. 

For provisions relating to install-
ment payments of estimated income 
tax by corporations, see §§ 1.6154–1 to 
1.6154–3, inclusive, of this chapter (In-
come Tax Regulations).

§ 301.6155–1 Payment on notice and 
demand. 

Upon receipt of notice and demand 
from the district director (including 
the Director of International Oper-
ations) or the director of the regional 
service center, there shall be paid at 
the place and time stated in such no-
tice the amount of any tax (including 
any interest, additional amounts, addi-
tions to the tax, and assessable pen-
alties) stated in such notice and de-
mand.

§ 301.6159–1 Agreements for payment 
of tax liability in installments. 

(a) Authority and definition. A district 
director, a director of a service center, 
or a director of a compliance center 
(the director) is authorized to enter 
into a written agreement with a tax-
payer that allows the taxpayer to sat-

isfy a tax liability by making sched-
uled periodic payments until the liabil-
ity is fully paid if the director deter-
mines that such an installment agree-
ment will facilitate the collection of 
the tax liability. 

(b) Acceptance, form, and term of in-
stallment agreement—(1)(i) Acceptance or 
rejection of installment agreement. The 
director has the discretion to accept or 
reject any proposed installment agree-
ment. As a condition to entering into 
an installment agreement with a tax-
payer, the director may require that— 

(A) The taxpayer agree to a reason-
able extension of the period of limita-
tions on collection; and 

(B) The agreement contain terms and 
conditions that protect the interests of 
the government. 

(ii) Example. The director may re-
quire that a taxpayer authorize direct 
debit bank transfers as the method of 
making installment payments under 
the agreement. 

(2) Form of installment agreement. A 
written installment agreement may 
take the form of a document signed by 
the taxpayer and the director or a writ-
ten confirmation of an agreement en-
tered into by the taxpayer and the di-
rector that is mailed or personally de-
livered to the taxpayer. 

(3) Term of accepted installment agree-
ment. Except as otherwise provided in 
this section, an installment agreement 
is effective from the day the director 
signs the agreement to the day the 
agreement ends by its terms. 

(c) Alteration, modification, or termi-
nation of installment agreements by the 
Internal Revenue Service—(1) Inadequate 
information or jeopardy. The director 
may terminate an installment agree-
ment if— 

(i) The director determines that the 
taxpayer or the taxpayer’s representa-
tive has provided to the Internal Rev-
enue Service information that is inac-
curate or incomplete in any material 
respect in connection with the grant-
ing of the installment agreement; or 

(ii) The director determines that col-
lection of any tax liability to which 
the installment agreement applies is in 
jeopardy. 

(2) Subsequent change in financial con-
dition, failure to timely pay an install-
ment or another Federal tax liability, or 
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