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(a)(4)(ii) of this section, the partnership
items of Wife are not affected by Husband’s
bankruptcy.

(5) Cross-reference. See
§301.6231(a)(12)-1 for special rules relat-
ing to spouses holding a joint interest
in a partnership.

(b) Shareholder of C corporation. A
shareholder of a C corporation (as de-
fined in section 1361(a)(2)) is not a part-
ner in a partnership merely because
the C corporation is a partner in that
partnership.

(c) Effective date. This section is ap-
plicable to partnership taxable years
beginning on or after October 4, 2001.
For years beginning prior to October 4,
2001, see §301.6231(a)(2)-1T contained in
26 CFR part 1, revised April 1, 2001.

[T.D. 8965, 66 FR 50557, Oct. 4, 2001]

§301.6231(a)(3)-1 Partnership items.

(a) In general. For purposes of sub-
title F of the Internal Revenue Code of
1954, the following items which are re-
quired to be taken into account for the
taxable year of a partnership under
subtitle A of the Code are more appro-
priately determined at the partnership
level than at the partner level and,
therefore, are partnership items:

(1) The partnership aggregate and
each partner’s share of each of the fol-
lowing:

(i) Items of income, gain loss, deduc-
tion, or credit of the partnership;

(ii) Expenditures by the partnership
not deductible in computing its taxable
income (for example, charitable con-
tributions);

(iii) Items of the partnership which
may be tax preference items under sec-
tion 57(a) for any partner;

(iv) Income of the partnership ex-
empt from tax;

(v) Partnership liabilities (including
determinations with respect to the
amount of the liabilities, whether the

liabilities are nonrecourse, and
changes from the preceding taxable
year); and

(vi) Other amounts determinable at
the partnership level with respect to
partnership assets, investments, trans-
actions and operations necessary to en-
able the partnership or the partners to
determine—

(A) The investment credit deter-
mined under section 46(a);
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(B) Recapture under section 47 of the
investment credit;

(C) Amounts at risk in any activity
to which section 465 applies;

(D) The depletion allowance under
section 613A with respect to oil and gas
wells; and

(E) The application of section 751 (a)
and (b);

(2) Guaranteed payments;

(3) Optional adjustments to the basis
of partnership property pursuant to an
election under section 754 (including
necessary preliminary determinations,
such as the determination of a trans-
feree partner’s basis in a partnership
interest); and

(4) Items relating to the following
transactions, to the extent that a de-
termination of such items can be made
from determinations that the partner-
ship is required to make with respect
to an amount, the character of an
amount, or the percentage interest of a
partner in the partnership, for purposes
of the partnership books and records or
for purposes of furnishing information
to a partner:

(i) Contributions to the partnership;

(ii) Distributions from the partner-
ship; and

(iii) Transactions to which section
707(a) applies (including the applica-
tion of section 707(b)).

(b) Factors that affect the determina-
tion of partnership items. The term
“partnership item’ includes the ac-
counting practices and the legal and
factual determinations that underlie
the determination of the amount, tim-
ing, and characterization of items of
income, credit, gain, loss, deduction,
etc. Examples of these determinations
are: The partnership’s method of ac-
counting, taxable year, and inventory
method; whether an election was made
by the partnership; whether partner-
ship property is a capital asset, section
1231 property, or inventory; whether an
item is currently deductible or must be
capitalized; whether partnership ac-
tivities have been engaged in with the
intent to make a profit for purposes of
section 183; and whether the partner-
ship qualifies for the research and de-
velopment credit under section 30.

(c) Iustrations—(1) In general. This
paragraph (c) illustrates the provisions
of paragraph (a)(4) of this section. The
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determinations illustrated in this para-
graph (c) that the partnership is re-
quired to make are not exhaustive;
there may be additional determina-
tions that the partnership is required
to make which relate to a transaction
listed in paragraph (a)(4) of this sec-
tion. The critical element is that the
partnership needs to make a deter-
mination with respect to a matter for
the purposes stated; failure by the
partnership actually to make a deter-
mination (for example, because it does
not maintain proper books and records)
does not prevent an item from being a
partnership item.

(2) Contributions. For purposes of its
books and records, or for purposes of
furnishing information to a partner,
the partnership needs to determine:

(i) The character of the amount re-
ceived from a partner (for example,
whether it is a contribution, a loan, or
a repayment of a loan);

(ii) The amount of money contrib-
uted by a partner;

(iii) The applicability of the invest-
ment company rules of section 721(b)
with respect to a contribution; and

(iv) The basis to the partnership of
contributed property (including nec-
essary preliminary determinations,
such as the partner’s basis in the con-
tributed property).

To the extent that a determination of
an item relating to a contribution can
be made from these and similar deter-
minations that the partnership is re-
quired to make, therefore, that item is
a partnership item. To the extent that
that determination requires other in-
formation, however, that item is not a
partnership item. For example, it may
be necessary to determine whether con-
tribution of the property causes recap-
ture by the contributing partner of the
investment credit under section 47 in
certain circumstances in which that
determination is irrelevant to the part-
nership.

(3) Distributions. For purposes of its
books and records, or for purposes of
furnishing information to a partner,
the partnership needs to determine:

(i) The character of the amount
transferred to a partner (for example,
whether it is a distribution, a loan, or
a repayment of a loan);
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(ii) The amount of money distributed
to a partner;

(iii) The adjusted basis to the part-
nership of distributed property; and

(iv) The character of partnership

property (for example, whether an item
is inventory or a capital asset).
To the extent that a determination of
an item relating to a distribution can
be made from these and similar deter-
minations that the partnership is re-
quired to make, therefore, that item is
a partnership item. To the extent that
that determination requires other in-
formation, however, that item is not a
partnership item. Such other informa-
tion would include those factors used
in determining the partner’s basis for
the partnership interest that are not
themselves partnership items, such as
the amount that the partner paid to
acquire the partnership interest from a
transferor partner if that transfer was
not covered by an election under sec-
tion 754.

(4) Transactions to which section 707 (a)
applies. For purposes of its books and
records, the partnership needs to deter-
mine:

(i) The amount transferred from the
partnership to a partner or from a
partner to the partnership in any
transaction to which section 707(a) ap-
plies;

(ii) The character of such an amount
(for example, whether or not it is a
loan; in the case of amounts paid over
time for the purchase of an asset, what
portion is interest); and

(iii) The percentage of the capital in-
terests and profits interests in the
partnership owned by each partner.

To the extent that a determination of
an item relating to a transaction to
which section 707(a) applies can be
made from these and similar deter-
minations that the partnership is re-
quired to make, therefore, that item is
a partnership item. To the extent that
that determination requires other in-
formation, however, that item is not a
partnership item. An example of such
other information is the cost to the
partner of goods sold to the partner-
ship.

(d) Effective date. This section shall
apply with respect to partnership tax-
able years beginning after September 3,
1982. This section shall also apply with
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respect to any partnership taxable year
ending after September 3, 1982, if with
respect to that year there is an agree-
ment entered into pursuant to section
407(a)(3) of the Tax Equity and Fiscal
Responsibility Act of 1982.

[T.D. 8082, 51 FR 13214, Apr. 18, 1986; 51 FR
19062, May 27, 1986]

§301.6231(a)(5)-1 Definition of affected
item.

(a) In general. The term affected item
means any item to the extent such
item is affected by a partnership item.
It includes items unrelated to the
items reflected on the partnership re-
turn (for example, an item, such as the
threshold for the medical expense de-
duction under section 213, that varies if
there is a change in an individual part-
ner’s adjusted gross income).

(b) Basis in a partner’s partnership in-
terest. The basis of a partner’s partner-
ship interest is an affected item to the
extent it is not a partnership item.

(c) At-risk limitation. The application
of the at-risk limitation under section
465 to a partner with respect to a loss
incurred by a partnership is an affected
item to the extent it is not a partner-
ship item.

(d) Passive losses. The application of
the passive loss rules under section 469
to a partner with respect to a loss in-
curred by a partnership is an affected
item to the extent it is not a partner-
ship item.

(e) Penalty, addition to tax, or addi-
tional amount—(1) In general. The term
affected item includes any penalty, addi-
tion to tax, or additional amount pro-
vided by subchapter A of chapter 68 of
the Internal Revenue Code of 1986 to
the extent provided in this paragraph
(e).

(2) Penalty, addition to taxr, or addi-
tional amount without floor. If a penalty,
addition to tax, or additional amount
that does not contain a floor (that is, a
threshold amount of underpayment or
understatement necessary before the
imposition of the penalty, addition to
tax, or additional amount) is imposed
on a partner as the result of an adjust-
ment to a partnership item, the term
affected item shall include the penalty,
addition to tax, or additional amount
computed with reference to the portion
of the underpayment that is attrib-
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utable to the partnership item adjust-
ment(s) to which the penalty, addition
to tax, or additional amount applies.

(3) Penalty, addition to tax, or addi-
tional amount containing floor—(i) Floor
exceeded prior to adjustment. If a partner
would have been subject to a penalty,
addition to tax, or additional amount
that contains a floor in the absence of
an adjustment to a partnership item
(that is, the partner’s understatement
or underpayment exceeded the floor
even without an adjustment to a part-
nership item) the term affected item
shall include only the portion of the
penalty, addition to tax, or additional
amount computed with reference to the
partnership item (or affected item) ad-
justments.

(ii) Floor not exceeded prior to adjust-
ment. In the case of a penalty, addition
to tax, or additional amount that con-
tains a floor, if the taxpayer’s under-
statement or underpayment does not
exceed the floor prior to an adjustment
to a partnership item but does so after
such adjustment, the term affected item
shall include the penalty, addition to
tax, or additional amount computed
with reference to the entire under-
payment or understatement to which
the penalty, addition to tax, or addi-
tional amount applies.

(4) Examples. The provisions of this
paragraph (e) may be illustrated by the
following examples:

Example 1. A, a partner of P, had an aggre-
gate underpayment of $1,000 of which $100 is
attributable to an adjustment to partnership
items. A is negligent in reporting the part-
nership items. The accuracy-related penalty
under section 6662 for negligence computed
with reference to the $100 underpayment at-
tributable to the partnership item adjust-
ments is an affected item.

Example 2. B, a partner of P, understated
B’s income tax liability attributable to non-
partnership items by $6,000. An adjustment
to a partnership item resulting from a part-
nership proceeding increased B’s income tax
by an additional $2,000. Prior to the adjust-
ment, B would have been subject to the accu-
racy-related penalty under section 6662 for a
substantial understatement of income tax
with respect to the $6,000 understatement at-
tributable to nonpartnership items. The por-
tion of the accuracy-related penalty under
section 6662 computed with reference to the
$2,000 understatement attributable to part-
nership items to which the accuracy-related
penalty applies is an affected item. The por-
tion of the accuracy-related penalty under
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