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paragraph (d) of this section is sub-
mitted within the period allowed for
collection of such penalty or addition
to tax, or, if the penalty or addition to
tax has been paid, the period allowed
for claiming a credit or refund of such
penalty or addition to tax.

(f) Examples. The following examples
illustrate the application of section
6404(f) of the Code and the regulations
thereunder:

Example 1. In February 1989, an individual
submitted a written request for advice to an
Internal Revenue Service Center and in-
cluded adequate and accurate information to
consider the request. The question posed by
the taxpayer concerned whether a certain
amount was includible in income on the tax-
payer’s 1989 federal income tax return. An
employee of the Service Center issued the
taxpayer a written response that concluded
that based on the specific facts submitted by
the taxpayer, the amount was not includible
in income on the taxpayer’s 1989 return.
Since the response provided a conclusion re-
garding the tax treatment accorded the tax-
payer on the basis of the facts submitted, the
response constitutes ‘“‘advice’ for purposes of
section 6404(f). The taxpayer filed his 1989 re-
turn and, relying on the Service’s advice, did
not include the item in income. Upon exam-
ination, it was determined that the item
should have been included in income on the
taxpayer’s 1989 return. Because the taxpayer
reasonably relied upon erroneous written ad-
vice from the Service, any penalty or addi-
tion to tax attributable to the erroneous ad-
vice will be abated by the Service. However,
the erroneous advice will not affect the
amount of any taxes and interest owed by
the taxpayer (except to the extent interest
relates to a penalty or addition to tax attrib-
utable to the erroneous advice) due to the
fact that the item was not included in in-
come.

Example 2. In March 1989, an individual sub-
mitted a written request to the National Of-
fice of the Internal Revenue Service regard-
ing whether a certain activity constitutes a
passive activity within the meaning of sec-
tion 469 of the Code. The request did not
meet the procedural requirements set forth
by the National Office for consideration of
the submission as a private letter ruling re-
quest and, thus, was not treated as such by
the Service. The Service furnished the tax-
payer with a written response that trans-
mitted various published provisions of sec-
tion 469 and the regulations thereunder rel-
evant to the determination of whether an ac-
tivity is passive within the meaning of those
provisions. The Service also included a Pub-
lication regarding the tax treatment of pas-
sive activities. However, the Service’s re-
sponse contained no opinion or determina-
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tion regarding whether the taxpayer’s de-
scribed activity was or was not passive under
section 469. The Service’s response is not ad-
vice within the meaning of section 6404(f),
and cannot be relied upon for purposes of an
abatement of a portion of a penalty or addi-
tion to tax under that section.

Example 3. On April 1, 1989, an individual
submitted a written request for advice to an
Internal Revenue Service Center. The advice
related to an item included on a federal tax
return. The individual filed a federal income
tax return with the appropriate Service Cen-
ter on April 15, 1989. Subsequently, on May 1,
1989, the individual received advice from the
Service Center concerning the written re-
quest made on April 1. Because the indi-
vidual filed his tax return prior to the date
on which written advice from the Service
was received, the individual did not rely on
the Service’s written advice for purposes of
section 6404(f). If, however, the individual
amends his tax return to conform with the
written advice received from the Service, the
individual will be considered to have reason-
ably relied upon the Service’s advice.

Example 4. Individual A, on May 1, 1989, re-
ceived advice from the Service that con-
cluded that interest paid by the taxpayer
with respect to a specific loan was interest
paid or accrued in connection with a trade or
business, within the meaning of section
163(h)(2)(A) of the Code. The advice relates to
a continuing action. Therefore, provided the
facts submitted by the taxpayer to obtain
the advice remain adequate and accurate
(that is, the circumstances relating to the
indebtedness do not change), Individual A
may rely on the Service’s advice for subse-
quent taxable years until the individual is
put on notice that the advice no longer rep-
resents Service position and, thus, is no
longer valid.

Example 5. An individual, on June 1, 1989,
received advice from the Service that con-
cluded that no gain or loss would be recog-
nized with respect to a transfer of property
to his spouse under section 1041. The advice
does not relate to a continuing action.
Therefore, the taxpayer may not rely on the
advice of the Service for transfers other than
the transfer discussed in the taxpayer’s writ-
ten request for advice.

(g) Effective date. Section 6404(f) shall
apply with respect to advice requested
on or after January 1, 1989.

[T.D. 8254, 54 FR 21057, May 16, 1989. Redesig-
nated at 56 FR 14245, Apr. 17, 1990]

§301.6405-1 Reports of refunds and
credits.

Section 6405 requires that a report be
made to the Joint Committee on Tax-
ation of proposed refunds or credits in
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excess of $100,000 of any income tax (in-
cluding any qualified State individual
income tax collected by the Federal
Government), war profits tax, excess
profits tax, estate tax, or gift tax. An
exception is provided under which re-
funds and credits made after July 1,
1972, and attributable to an election
under section 165(h) to deduct a dis-
aster loss for the taxable year in which
the disaster occurred, may be made
prior to the submission of such report
to the Joint Committee on Taxation.

[T.D. 7577, 43 FR 59376, Dec. 20, 1978]

§301.6407-1 Date of allowance of re-
fund or credit.

The date on which the district direc-
tor or the director of the regional serv-
ice center, or an authorized certifying
officer designated by either of them,
first certifies the allowance of an over-
assessment in respect of any internal
revenue tax shall be considered as the
date of allowance of refund or credit in
respect of such tax.

RULES OF SPECIAL APPLICATION

§301.6411-1 Tentative carryback ad-

justments.

For regulations under section 6411,
see §§1.6411-1 to 1.6411-4, inclusive, of
this chapter (Income Tax Regulations).

§301.6413-1 Special rules applicable to
certain employment taxes.

For regulations under section 6413,
see §§31.6413(a)-1 to 31.6413(c)-1, inclu-
sive, of this chapter (Employment Tax
Regulations).

§301.6414-1 Income tax withheld.

(a) For rules relating to the refund or
credit of income tax withheld under
chapter 3 of the Code on nonresident
aliens and foreign corporations and
tax-free covenant bonds, see §1.6414-1
of this chapter (Income Tax Regula-
tions).

(b) For rules relating to the refund or
credit of income tax withheld under
chapter 24 of the Code from wages, see
§31.6414-1 of this chapter (Employment
Tax Regulations).
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§301.6425-1 Adjustment of overpay-
ment of estimated income tax by
corporation.

For regulations under section 6425,
see §§1.6425-1 to 1.6425-3, inclusive, of
this chapter (Income Tax Regulations).

[T.D. 7059, 35 FR 14548, Sept. 17, 1970]

Limitations

Limitations on Assessment and
Collection

§301.6501(a)-1 Period of limitations
upon assessment and collection.

(a) The amount of any tax imposed
by the Code (other than a tax collected
by means of stamps) shall be assessed
within 3 years after the return was
filed. For rules applicable in cases
where the return is filed prior to the
due date thereof, see section 6501(b). In
the case of taxes payable by stamp, as-
sessment shall be made at any time
after the tax became due and before the
expiration of 3 years after the date on
which any part of the tax was paid. For
exceptions and additional rules, see
subsections (b) to (g) of section 6501,
and for cross references to other provi-
sions relating to limitations on assess-
ment and collection, see sections
6501(h) and 6504.

(b) No proceeding in court without
assessment for the collection of any
tax shall be begun after the expiration
of the applicable period for the assess-
ment of such tax.

§301.6501(b)-1 Time return deemed
filed for purposes of determining
limitations.

(a) Early return. Any return, other
than a return of tax referred to in para-
graph (b) of this section, filed before
the last day prescribed by law or regu-
lations for the filing thereof (deter-
mined without regard to any extension
of time for filing) shall be considered
as filed on such last day.

(b) Returns of social security tax and of
income tax withholding. If a return on or
after November 13, 1966, of tax imposed
by chapter 3 of the Code (relating to
withholding of tax on nonresident
aliens and foreign corporations and
tax-free covenant bonds), or if a return
of tax imposed by chapter 21 of the
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