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or Examination Division personnel (the ap-
propriate Internal Revenue Service per-
sonnel under § 301.7430–5(c)), and thus, the po-
sition of the Internal Revenue Service was 
substantially justified based upon the infor-
mation it had.

[T.D. 8542, 59 FR 29364, June 7, 1994, as 
amended by T.D. 8725, 62 FR 39119, July 22, 
1997]

§ 301.7430–6 Effective dates. 
Sections 301.7430–2 through 301.7430–6, 

other than §§ 301.7430–2(b)(2), (c)(3)(i)(B), 
(c)(3)(ii)(C), and (c)(5); §§ 301.7430–
4(b)(3)(i), (b)(3)(ii), (b)(3)(iii)(B), 
(b)(3)(iii)(C), (b)(3)(iii)(D), and (c)(2)(ii); 
and §§ 301.7430–5(a) and (c)(3), apply to 
claims for reasonable administrative 
costs filed with the Internal Revenue 
Service after December 23, 1992, with 
respect to costs incurred in administra-
tive proceedings commenced after No-
vember 10, 1988. Section 301.7430–2(c)(5) 
is applicable March 23, 1993. Sections 
301.7430–2(b)(2), (c)(3)(i)(B), and 
(c)(3)(ii)(C); 301.7430–4(b)(3)(i), (b)(3)(ii), 
(b)(3)(iii)(B), (b)(3)(iii)(C), (b)(3)(iii)(D), 
and (c)(2)(ii); and 301.7430–5(a) and (c)(3) 
are applicable for administrative pro-
ceedings commenced after July 30, 1996. 

[T.D. 8725, 62 FR 39119, July 22, 1997]

§ 301.7430–7T Qualified offers (tem-
porary). 

(a) In general. Section 7430(c)(4)(E) 
(the qualified offer rule) provides that 
a party to a court proceeding satis-
fying the timely filing and net worth 
requirements of section 7430(c)(4)(A)(ii) 
shall be treated as the prevailing party 
if the liability of the taxpayer pursu-
ant to the judgment in the proceeding 
(determined without regard to interest) 
is equal to or less than the liability of 
the taxpayer which would have been so 
determined if the United States had ac-
cepted the last qualified offer of the 
party as defined in section 7430(g). For 
purposes of this section, the term judg-
ment means the cumulative determina-
tions of the court concerning the ad-
justments at issue and litigated to a 
determination in the court proceeding. 
In making the comparison between the 
liability under the qualified offer and 
the liability under the judgment, the 
taxpayer’s liability under the judgment 
is further modified by the provisions of 
paragraph (b)(3) of this section. The 

provisions of the qualified offer rule do 
not apply if the taxpayer’s liability 
under the judgment, as modified by the 
provisions of paragraph (b)(3) of this 
section, is determined exclusively pur-
suant to a settlement, or to any pro-
ceeding in which the amount of tax li-
ability is not in issue, including any 
declaratory judgment proceeding, any 
proceeding to enforce or quash any 
summons issued pursuant to the Inter-
nal Revenue Code, and any action to 
restrain disclosure under section 
6110(f). If the qualified offer rule ap-
plies to the court proceeding, the de-
termination of whether the liability 
under the qualified offer would have 
equaled or exceeded the liability pursu-
ant to the judgment is made by ref-
erence to the last qualified offer made 
with respect to the tax liability at 
issue in the administrative or court 
proceeding. An award of reasonable ad-
ministrative and litigation costs under 
the qualified offer rule only includes 
those costs incurred on or after the 
date of the last qualified offer and is 
limited to those costs attributable to 
the adjustments at issue at the time 
the last qualified offer was made that 
were included in the court’s judgment 
other than by reason of settlement. 
The qualified offer rule is inapplicable 
to reasonable administrative or litiga-
tion costs otherwise awarded to a tax-
payer who is a prevailing party under 
any other provision of section 
7430(c)(4). This section sets forth the 
requirements to be satisfied for a tax-
payer to be treated as a prevailing 
party by reason of the taxpayer mak-
ing a qualified offer as well as the cir-
cumstances leading to the application 
of the exceptions, special rules, and co-
ordination provisions of the qualified 
offer rule. Furthermore, this section 
sets forth the elements necessary for 
an offer to be treated as a qualified 
offer under section 7430(g). 

(b) Requirements for treatment as a pre-
vailing party based upon having made a 
qualified offer.—(1) In general. In order 
to be treated as a prevailing party by 
reason of having made a qualified offer, 
the liability of the taxpayer for the 
type or types of tax and the taxable 
year or years at issue in the pro-
ceeding, as calculated pursuant to 
paragraph (b)(2) of this section, based 
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on the last qualified offer, as defined in 
paragraph (c) of this section, made by 
the taxpayer in the court or adminis-
trative proceeding, must equal or ex-
ceed the liability of the taxpayer pur-
suant to the judgment by the court for 
the same type or types of tax and the 
same taxable year or years, as cal-
culated pursuant to paragraph (b)(3) of 
this section. Furthermore, the tax-
payer must meet the timely filing and 
net worth requirements of section 
7430(c)(4)(A)(ii). If all of the adjust-
ments subject to the last qualified 
offer are settled prior to the entry of 
the judgment by the court, the tax-
payer is not a prevailing party by rea-
son of having made a qualified offer. 
The taxpayer may, however, still qual-
ify as a prevailing party if the require-
ments of section 7430(c)(4)(A) are met. 

(2) Liability under the last qualified 
offer. For purposes of making the com-
parison of liability described in para-
graph (b)(1) of this section, the tax-
payer’s liability under the last quali-
fied offer is the change in the tax-
payer’s liability for the type or types 
of tax and the taxable year or years at 
issue in the proceeding from the tax 
shown on the return or returns (or as 
previously adjusted) which would have 
resulted from the acceptance by the 
United States of the taxpayer’s last 
qualified offer on all of the adjust-
ments at issue in the administrative or 
court proceeding at the time that offer 
was made. The portion of a taxpayer’s 
liability that is attributable to adjust-
ments raised by either party after the 
making of the last qualified offer is not 
included in the calculation of the li-
ability under that offer. The taxpayer’s 
liability under the last qualified offer 
is calculated without regard to adjust-
ments to be fully resolved, by stipula-
tion of the parties, through any other 
pending court or administrative pro-
ceeding. Furthermore, the taxpayer’s 
liability under the last qualified offer 
is calculated without regard to interest 
unless the taxpayer’s liability for, or 
entitlement to, interest is a contested 
issue in the administrative or court 
proceeding and is one of the adjust-
ments included in the last qualified 
offer. 

(3) Liability pursuant to the judgment. 
For purposes of making the comparison 

of liability described in paragraph 
(b)(1) of this section, the taxpayer’s li-
ability pursuant to the judgment is the 
change in the taxpayer’s liability for 
the type or types of tax and the taxable 
year or years at issue in the proceeding 
from the tax shown on the return or re-
turns (or as previously adjusted), re-
sulting from amounts contained, or to 
be contained, in the judgment as a re-
sult of the court’s determinations, and 
amounts contained in settlements not 
included in the judgment, that are at-
tributable to all adjustments that were 
included in the last qualified offer. 
This liability includes amounts attrib-
utable to adjustments included in the 
last qualified offer and settled by the 
parties prior to the entry of judgment 
regardless of whether those amounts 
are actually included in the judgment 
entered by the court. The taxpayer’s li-
ability pursuant to the judgment does 
not include amounts attributable to 
adjustments that are not included in 
the last qualified offer, even if those 
amounts are actually included in the 
judgment entered by the court. The 
taxpayer’s liability pursuant to the 
judgment is calculated without regard 
to adjustments to be fully resolved, by 
stipulation of the parties, through any 
other pending court or administrative 
proceeding. Furthermore, the tax-
payer’s liability pursuant to the judg-
ment is calculated without regard to 
interest unless the taxpayer’s liability 
for, or entitlement to, interest is a con-
tested issue in the administrative or 
court proceeding and is one of the ad-
justments included in the last qualified 
offer. Where adjustments raised by ei-
ther party subsequent to the making of 
the last qualified offer are included in 
the judgment entered by the court, or 
are settled prior to the court pro-
ceeding, the taxpayer’s liability pursu-
ant to the judgment is calculated by 
treating the subsequently raised ad-
justments as if they had never been 
raised. 

(c) Qualified offer—(1) In general. A 
qualified offer is defined in section 
7430(g) to mean a written offer which— 

(i) Is made by the taxpayer to the 
United States during the qualified offer 
period; 

(ii) Specifies the offered amount of 
the taxpayer’s liability (determined 
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without regard to interest, unless in-
terest is a contested issue in the pro-
ceeding); 

(iii) Is designated at the time it is 
made as a qualified offer for purposes 
of section 7430(g); and 

(iv) By its terms, remains open dur-
ing the period beginning on the date it 
is made and ending on the earliest of 
the date the offer is rejected, the date 
the trial begins, or the 90th day after 
the date the offer is made. 

(2) To the United States. (i) A qualified 
offer is made to the United States if it 
is delivered to the Internal Revenue 
Service; Office of Appeals; Office of 
Chief Counsel (including field per-
sonnel), Internal Revenue Service; or 
Department of Justice office or per-
sonnel having jurisdiction over the tax 
matter at issue in the administrative 
or court proceeding. If those offices or 
persons are unknown to the taxpayer 
making the qualified offer, the tax-
payer may deliver the offer to the ap-
propriate office, as follows: 

(A) If the taxpayer’s initial pleading 
in a court proceeding has been an-
swered, the taxpayer may deliver the 
offer to the office that filed the answer. 

(B) If the taxpayer’s petition in the 
Tax Court has not yet been answered, 
the taxpayer may deliver the offer to 
the Office of Chief Counsel, 1111 Con-
stitution Avenue, NW., Washington, DC 
20224. 

(C) If the taxpayer’s initial pleading 
in a court of the United States other 
than the Tax Court has not yet been 
answered, the taxpayer may deliver the 
offer to the Attorney General of the 
United States, 950 Pennsylvania Ave., 
NW., Washington, DC 20530–0001 and for 
a suit brought in a United States dis-
trict court, a copy of the offer should 
also be delivered to the United States 
Attorney for the district in which the 
suit was brought. 

(D) In any other situation, the tax-
payer may deliver the offer to the of-
fice that sent the taxpayer the first 
letter of proposed deficiency which al-
lows the taxpayer an opportunity for 
administrative review in the Internal 
Revenue Service Office of Appeals. 

(ii) Until an offer is received by the 
appropriate personnel or office under 
this paragraph (c)(2) of this section, it 
is not considered to have been made, 

with the following exception. If the 
offer is deposited in the United States 
mail, in an envelope or other appro-
priate wrapper, postage prepaid, prop-
erly addressed to the appropriate per-
sonnel or office under this paragraph 
(c)(2), the date of the United States 
postmark stamped on the cover in 
which the offer is mailed shall be 
deemed to be the date of receipt of that 
offer by the addressee. If any offer is 
deposited with a designated delivery 
service, as defined in section 7502(f)(2), 
in lieu of the United States mail, the 
provisions of section 7502(f)(1) shall 
apply in determining whether that 
offer qualifies for this exception. 

(3) Specifies the offered amount. A 
qualified offer specifies the offered 
amount if it specifies the dollar 
amount for the liability of the tax-
payer, calculated as set forth in para-
graph (b)(2) of this section. This 
amount must be with respect to all of 
the adjustments at issue in the admin-
istrative or court proceeding at the 
time the offer is made and only those 
adjustments. The specified amount 
must be that amount, the acceptance 
of which by the United States will fully 
resolve the taxpayer’s liability, and 
only that liability, (determined with-
out regard to adjustments stipulated 
by the parties to be fully resolved 
through another pending court or ad-
ministrative proceeding, or interest, 
unless interest is a contested issue in 
the proceeding) for the type or types of 
tax and the taxable year or years at 
issue in the proceeding. 

(4) Designated at the time it is made as 
a qualified offer. An offer is not a quali-
fied offer unless it is designated in 
writing at the time it is made that it is 
a qualified offer for purposes of section 
7430(g). An offer made at a time when 
one or more adjustments not included 
in the first letter of proposed defi-
ciency which allows the taxpayer an 
opportunity for administrative review 
in the Internal Revenue Service Office 
of Appeals have been raised by the tax-
payer and remain unresolved, is not 
considered to be designated as a quali-
fied offer at the time it is made unless 
contemporaneously or prior to the 
making of the qualified offer, the tax-
payer has provided the United States 
with the substantiation and legal and 
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factual arguments necessary to allow 
for informed consideration of the mer-
its of those adjustments. For example, 
a taxpayer will be considered to have 
provided the United States with the 
necessary substantiation and legal and 
factual arguments if the taxpayer (or a 
qualified representative of the tax-
payer described in § 601.502 of this chap-
ter) participates in an Appeals office 
conference, participates in a District 
Counsel conference, or confers with the 
Department of Justice and at that time 
discloses all relevant information re-
garding the taxpayer’s tax matter to 
the extent such information and its 
relevance were known or should have 
been known to the taxpayer at the 
time of such conference. All relevant 
information includes, but is not lim-
ited to, the legal and factual argu-
ments supporting the taxpayer’s posi-
tion on any adjustments raised by the 
taxpayer after the issuance of the first 
letter of proposed deficiency which al-
lows the taxpayer an opportunity for 
administrative review in the Internal 
Revenue Service Office of Appeals. 

(5) Remains open. A qualified offer re-
mains open for acceptance by the Gov-
ernment from the date it is made, as 
defined in paragraph (c)(2) of this sec-
tion, at least until the earliest of the 
date it is rejected in writing by a per-
son with authority to reject the settle-
ment, the date the trial begins, or the 
90th day after being received by the 
United States. The offer, by its written 
terms, may remain open after the oc-
currence of one or more of the above-
referenced events. Once made, the pe-
riod during which a qualified offer re-
mains open may be extended by the 
taxpayer prior to its expiration, but 
such an extension cannot be used to 
make an offer meet the minimum pe-
riod for remaining open required by 
this paragraph. 

(6) Last qualified offer. A taxpayer 
may make multiple qualified offers 
during the qualified offer period. For 
purposes of the comparison under para-
graph (b) of this section, the making of 
a qualified offer supersedes any pre-
viously made qualified offers. In mak-
ing the comparison described in para-
graph (b) of this section, only the 
qualified offer made most closely in 
time to the end of the qualified offer 

period is compared to the taxpayer’s li-
ability under the judgment. 

(7) Qualified offer period. To con-
stitute a qualified offer, an offer must 
be made during the qualified offer pe-
riod. The qualified offer period begins 
on the date on which the first letter of 
proposed deficiency which allows the 
taxpayer an opportunity for adminis-
trative review in the Internal Revenue 
Service Office of Appeals is sent to the 
taxpayer. For this purpose, the date of 
the notice of claim disallowance will 
begin the qualified offer period in a re-
fund case. If there has been no notice of 
claim disallowance in a refund case, 
the qualified offer period begins on the 
date on which the answer or other re-
sponsive pleading is filed with the 
court. The qualified offer period ends 
on the date which is thirty days before 
the date the case is first set for trial. 
In determining when the qualified offer 
period ends for cases in the Tax Court 
and other courts of the United States 
using calendars for trial, a case will be 
considered to be set for trial on the 
date scheduled for the calendar call. A 
case may be removed from a trial cal-
endar at any time. Thus, a case may be 
removed from a calendar before the 
date that precedes by thirty days the 
date scheduled for that calendar. The 
qualified offer period does not end until 
the case remains on a calendar for trial 
on the date that precedes by 30 days 
the scheduled date of the calendar call 
for that trial session. The qualified 
offer period may not be extended be-
yond the periods set forth in this para-
graph, although the period during 
which a qualified offer remains open 
may extend beyond the end of the 
qualified offer period. 

(d) [Reserved] 
(e) Examples. The following examples 

illustrate the provisions of this sec-
tion:

Example 1. Definition of a judgment. The In-
ternal Revenue Service audits Taxpayer A 
for year X and issues a notice of proposed de-
ficiency (30-day letter) proposing to disallow 
deductions 1, 2, 3, and 4. A files a protest and 
participates in a conference with the Inter-
nal Revenue Service Office of Appeals (Ap-
peals). Appeals allows deduction 1, and issues 
a statutory notice of deficiency for deduc-
tions 2, 3, and 4. A’s petition to the United 
States Tax Court for year X never mentions 
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deduction 2. Prior to trial, A concedes deduc-
tion 3. After the trial, the Tax Court issues 
an opinion allowing A to deduct a portion of 
deduction 4. As used in paragraph (a) of this 
section, the term judgment means the cumu-
lative determinations of the court con-
cerning the adjustments at issue in the court 
proceeding. Thus, the term judgment does 
not include deduction 1 because it was never 
at issue in the court proceeding. Similarly, 
the term judgment does not include deduc-
tion 2 because it was not placed at issue by 
A in the court proceeding. Although deduc-
tion 3 was at issue in the court proceeding, it 
is not included in the term judgment because 
it was not determined by the court, but rath-
er by concession or settlement. For purposes 
of section 7430(c)(4)(e), the term judgment 
only includes the portion of deduction 4 dis-
allowed by the Tax Court.

Example 2. Liability under the offer and li-
ability under the judgment. Assume the same 
facts as in Example 1 except that A makes a 
qualified offer after the Appeal’s conference 
which is not accepted by the Internal Rev-
enue Service. A’s offer is with respect to all 
adjustments at issue at that time. Those ad-
justments are deductions 2, 3, and 4. At the 
conclusion of the litigation, A’s entitlement 
to an award based upon the qualified offer 
will depend, among other things, on a com-
parison of the change in A’s liability for in-
come tax for year X resulting from the judg-
ment of the Tax Court with the change that 
would have resulted had the Internal Rev-
enue Service accepted A’s qualified offer. In 
making this comparison, the term judgment 
(as discussed in Example 1) is modified by in-
cluding the amounts of settled or conceded 
adjustments that were at issue at the time 
the qualified offer was made. Any settled or 
conceded adjustments that were not at issue 
at the time the qualified offer was made, ei-
ther because the settlement or concession 
occurred before the offer or because the ad-
justment was not raised until after the offer, 
are not included in the comparison. Thus, 
A’s offer on deductions 2, 3, and 4 is com-
pared with the change in A’s liability result-
ing from the Tax Court’s determination on 
deduction 4, and the concessions of issues 2 
and 3 by A.

Example 3. Offer Must resolve full liability. 
Assume the same facts as in Example 2 except 
that A’s offer after the Appeals conference 
explicitly states that it is only with respect 
to adjustments 2 and 3 and not with respect 
to adjustment 4. Even if A’s liability pursu-
ant to the judgment, calculated under para-
graph (b)(3) of this section as illustrated in 
Example 2, is equal to or less than it would 
have been had the Internal Revenue Service 
accepted A’s offer after the Appeal’s con-
ference, A is not a prevailing party under 
section 7430(c)(4)(E). This is because a quali-
fied offer must include all adjustments at 
issue at the time the offer is made. Since A’s 

offer excluded adjustment 4, which was an 
adjustment at issue at the time the offer was 
made, it does not constitute a qualified offer 
pursuant to paragraph (b)(2) of this section.

Example 4. Qualified offer rule inapplicable 
when all issues settled. Taxpayer B receives a 
notice of proposed deficiency (30-day letter) 
proposing to disallow both a personal inter-
est deduction in the amount of $10,000 (Ad-
justment 1), and a charitable contribution 
deduction in the amount of $2,000 (Adjust-
ment 2), and to include in income $4,000 of 
unreported interest income (Adjustment 3). 
B timely files a protest with Appeals. At the 
Appeals conference B presents substan-
tiation for the charitable contribution and 
presents arguments that the interest paid 
was deductible mortgage interest and that 
the interest received was held in trust for 
Taxpayer C. At the conference, B also pro-
vides the Appeals officer assigned to B’s case 
a written offer to settle the case for a defi-
ciency of $2,000, exclusive of interest. The 
offer states that it is a qualified offer for 
purposes of section 7430(g) and that it will re-
main open for acceptance by the Internal 
Revenue Service for a period in excess of 90 
days. After considering B’s substantiation 
and arguments, the Appeals Officer accepts 
the $2,000 offer to settle the case in full. Al-
though B’s offer is a qualified offer, because 
all three adjustments contained in the quali-
fied offer were settled, the qualified offer 
rule is inapplicable.

Example 5. Qualified offer rule inapplicable 
when all issues contained in the qualified offer 
are settled; subsequently raised adjustments ig-
nored. Assume the same facts as in Example 
4 except that B’s qualified offer was for a de-
ficiency of $1,800 and the Internal Revenue 
Service rejected that offer. Subsequently, 
the Internal Revenue Service issued a statu-
tory notice of deficiency disallowing the 
three adjustments contained in Example 4, 
and, in addition, disallowing a home office 
expense in the amount of $5,000 (Adjustment 
4). After petitioning the Tax Court, B pre-
sents the field attorney assigned to the case 
with a written offer, which is not designated 
as a qualified offer for purposes of section 
7430(g), to settle the three adjustments that 
had been the subject of the qualified offer, 
plus adjustment 4, for a total deficiency of 
$2,500. After negotiating with B, a settlement 
is reached on the three adjustments that 
were the subject of the rejected qualified 
offer, for a deficiency of $1,800. Adjustment 4 
is litigated in the Tax Court and the court 
determines that B is entitled to the full 
$5,000 deduction for that adjustment. Con-
sequently, a decision is entered by the Tax 
Court reflecting the $1,800 settlement 
amount, which matches exactly the amount 
of B’s only qualified offer in the case. Al-
though the determined liability for adjust-
ments 1, 2, and 3, equal that of the rejected 
qualified offer, because all three adjustments 
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contained in the qualified offer were settled, 
the qualified offer rule is inapplicable.

Example 6. Exclusion of adjustments made 
after the qualified offer is made. Assume the 
same facts as in Example 5 except the settle-
ment is reached only on adjustments 1 and 2, 
for a liability of $1,500. Adjustments 3 and 4 
are tried in the Tax Court and in accordance 
with the court’s opinion, the taxpayer has a 
$300 deficiency attributable to Adjustment 3, 
and a $1,550 deficiency attributable to adjust-
ment 4. Consequently, a decision is entered 
reflecting the $1,500 settled amount, the $300 
liability on adjustment 3, and the $1,550 li-
ability on adjustment 4. The $3,350 deficiency 
reflected in the Tax Court’s decision exceeds 
the last (and only) qualified offer made by B. 
For purposes of determining whether B is a 
prevailing party as a result of having made a 
qualified offer in the proceeding, the liabil-
ity attributable to adjustment 4, which was 
raised after the last qualified offer was 
made, is not included in the comparison of 
B’s liability under the judgment with B’s of-
fered liability under the last qualified offer. 
Thus, B’s $1,800 liability under the judgment, 
as modified for purposes of the qualified offer 
rule comparison, is equal to B’s offered li-
ability under the last qualified offer. Be-
cause B’s liability under the last qualified 
offer equals or exceeds B’s liability under the 
judgment, as calculated under paragraph 
(b)(3) of this section, B is a prevailing party 
for purposes of section 7430. Assuming B sat-
isfies the remaining requirements of section 
7430, B may recover those reasonable admin-
istrative and litigation costs attributable to 
adjustment 3. To qualify for any further 
award of reasonable administrative and liti-
gation costs, B must satisfy the full require-
ments of section 7430(c)(4)(A).

Example 7. Qualified offer in a refund case. 
Taxpayer C timely files an amended return 
claiming a refund of $1,000. This refund claim 
results from several omitted deductions 
which, if allowed, would reduce D’s tax li-
ability from $10,000 to $9,000. C receives a no-
tice of claim disallowance and files a com-
plaint with the appropriate United States 
District Court. Subsequently, C makes a 
qualified offer for a refund of $500. The offer 
is rejected and after trial the court finds C is 
entitled to a refund of $700. The change in C’s 
liability from the tax shown on the return 
that would have resulted from the accept-
ance of C’s qualified offer is a reduction in 
that liability of $500. The change in C’s li-
ability from the tax shown on the return re-
sulting from the judgment of the court is a 
reduction in that liability of $700. Because 
C’s liability under the qualified offer exceeds 
C’s liability under the judgment, C is a pre-
vailing party for purposes of section 7430. As-
suming C satisfies the remaining require-
ments of section 7430, C may recover those 
reasonable litigation costs incurred on or 
after the date of the qualified offer. To qual-

ify for any further award of reasonable ad-
ministrative and litigation costs C must sat-
isfy the full requirements of section 
7430(c)(4)(A).

Example 8. End of qualified offer period when 
case is removed from tax court trial calendar 
more than 30 days before scheduled trial cal-
endar. Taxpayer E has petitioned the Tax 
Court in response to the issuance of a notice 
of deficiency. E receives notice that the case 
will be heard on the July trial session in E’s 
city of residence. The scheduled date for the 
calendar call for that trial session is July 
1st. On May 15th, E’s motion to remove the 
case from the July trial session and place it 
on the October trial session for that city is 
granted. The scheduled date for the calendar 
call for the October trial session is October 
1st. On May 31st, E delivers a qualified offer 
to the field attorney assigned to the case. On 
August 31st, E delivers a revised qualified 
offer to the field attorney assigned to the 
case. Neither offer is accepted. The case is 
tried during the October trial session, and at 
some time thereafter, a decision is entered 
by the court. Assume the judgment in the 
case, as calculated under paragraph (b)(3) of 
this section, is greater than the amount of-
fered, as calculated under paragraph (b)(2) of 
this section, in the qualified offer delivered 
on May 31st, but less than the amount of-
fered, as similarly calculated, in the quali-
fied offer delivered on August 31st. Because 
the qualified offer period did not end until 
September 1st, and the offer of August 31st 
otherwise satisfied the requirements of para-
graph (c) of this section, the last qualified 
offer which is compared to the judgment was 
the offer delivered on August 31st. Con-
sequently, E is a prevailing party under sec-
tion 7430(c)(4)(e).

Example 9. End of qualified offer period when 
case is removed from tax court trial calendar 
less than 30 days before scheduled trial cal-
endar. Assume the same facts as in Example 
8 except that E’s motion was granted on 
June 15th. Because the qualified offer period 
had ended on June 1st when the case re-
mained on the July trial session on the date 
that preceded by 30 days the scheduled date 
of the calendar call for that trial session, the 
offer delivered on May 31st was E’s last 
qualified offer. The August 31st offer is not a 
qualified offer for purposes of this rule. Con-
sequently, E is not a prevailing party under 
the qualified offer rule. Therefore, E must 
satisfy the full requirements of section 
7430(c)(4)(A) to qualify for any award of rea-
sonable administrative and litigation costs.

Example 10. When a qualified offer can be 
made and to whom it must be made. During the 
examination of Taxpayer F’s return, the In-
ternal Revenue Service issues a notice of de-
ficiency without having first issued a 30-day 
letter. After receiving the notice of defi-
ciency F timely petitions the Tax Court. The 
next day F mails an offer to the office that 
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issued the notice of deficiency, which offer 
satisfies the requirements of paragraphs 
(c)(3), (4), (5) and (6) of this section. This is 
the only written offer made by F during the 
administrative or court proceeding, and by 
its terms it is to remain open for a period in 
excess of 90 days after the date of mailing to 
the office issuing the notice of deficiency. 
The office that issued the notice of defi-
ciency transmitted the offer to the field at-
torney with jurisdiction over the Tax Court 
case. After answering the case, the field at-
torney refers the case to Appeals pursuant to 
Rev. Proc. 87–24 (1987–1 C.B. 720). After care-
ful consideration, Appeals rejects the offer 
and holds a conference with F where some 
adjustments are settled. The remainder of 
the adjustments are tried in the Tax Court 
and F’s liability resulting from the Tax 
Court’s determinations, when added to F’s li-
ability resulting from the settled adjust-
ments, is less than F’s liability would have 
been under the offer rejected by Appeals. Be-
cause the Tax Court case had not yet been 
answered when the offer was sent, F properly 
mailed the offer to the office that issued the 
notice of deficiency. Thus, F’s offer satisfied 
the requirements of paragraph (c)(2) of this 
section. Furthermore, even though F did not 
receive a 30-day letter, F’s offer was made 
after the beginning of the qualified offer pe-
riod, satisfying the requirements of para-
graph (c)(7) of this section, because the 
issuance of the statutory notice provided F 
with notice of the Internal Revenue Service’s 
determination of a deficiency, and the dock-
eting of the case provided F with an oppor-
tunity for administrative review in the In-
ternal Revenue Service Office of Appeals 
under Rev. Proc. 87–24 (1987–1 C.B. 720). Be-
cause F’s offer satisfied all of the require-
ments of paragraph (c) of this section, the 
offer was a qualified offer and F is a pre-
vailing party.

Example 11. Last qualified offer. Assume the 
same facts as in Example 10 except that at 
the Appeals conference F makes a new quali-
fied offer concerning the remaining issues. 
Because this subsequent qualified offer is 
closer in time to the end of the qualified 
offer period than the offer made one day 
after the petition was filed, the subsequent 
offer would be the last qualified offer made 
by F and it is F’s liability under this offer 
which would be compared to F’s liability 
under the judgment to determine whether F 
was a prevailing party under the qualified 
offer rule.

Example 12. Substitution of parties permitted 
under last qualified offer. Taxpayer G receives 
a 30-day letter and participates in a con-
ference with the Office of Appeals but no 
agreement is reached. Subsequently, G re-
ceives a notice of deficiency and petitions 
the Tax Court. Upon receiving the Internal 
Revenue Service’s answer to the petition, G 
sends a qualified offer to the field attorney 

that signed the answer, by United States 
mail. The qualified offer stated that it would 
remain open for more than 90 days. Thirty 
days after making the offer, G dies and, on 
motion under Rule 63(a) of the Tax Court’s 
Rules of Practice and Procedure by G’s per-
sonal representative, H is substituted for G 
as a party in the Tax Court proceeding. H 
makes no qualified offers to settle the case 
and the case proceeds to trial, with the Tax 
Court issuing an opinion partially in favor of 
H. Even though H was not a party when the 
qualified offer was made, that offer con-
stitutes a qualified offer because by its 
terms, when made, it was to remain open 
until at least the earlier of the date it is re-
jected, the date of trial, or 90 days. If the li-
ability of H under that last qualified offer, as 
determined under paragraph (b)(2) of this 
section, equals or exceeds the liability under 
the judgment of the Tax Court, as deter-
mined under paragraph (b)(3) of this section, 
H will be a prevailing party for purposes of 
an award of reasonable litigation costs under 
section 7430.

(f) Effective date. This section is ap-
plicable with respect to qualified offers 
made in administrative or court pro-
ceedings described in section 7430 after 
January 3, 2001 and before January 5, 
2004. 

[66 FR 726, Jan. 4, 2001]

§ 301.7432–1 Civil cause of action for 
failure to release a lien. 

(a) In general. If any officer or em-
ployee of the Internal Revenue Service 
knowingly, or by reason of negligence, 
fails to release a lien on property of the 
taxpayer in accordance with section 
6325 of the Internal Revenue Code, such 
taxpayer may bring a civil action for 
damages against the United States in 
federal district court. The total 
amount of damages recoverable is the 
sum of: 

(1) The actual, direct economic dam-
ages sustained by the taxpayer which, 
but for the officer’s or the employee’s 
knowing or negligent failure to release 
the lien under section 6325, would not 
have been sustained; and 

(2) Costs of the action. 
The amount of actual, direct economic 
damages that are recoverable is re-
duced to the extent such damages rea-
sonably could have been mitigated by 
the plaintiff. An action for damages 
filed in federal district court may not 
be maintained unless the taxpayer has 
filed an administrative claim pursuant 
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