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purpose of being used primarily as the 
principal or branch office of the asso-
ciation constitutes property used in 
the association’s business so long as it 
is reasonably anticipated that such 
property will be occupied for such use 
by the association, or that construc-
tion work preparatory to such occu-
pancy will be commenced thereon, 
within 2 years after acquisition of the 
property. Stock of a wholly owned sub-
sidiary corporation which has as its ex-
clusive activity the ownership and 
management of property more than 50 
percent of the fair rental value of 
which is used as the principal or 
branch office of the association con-
stitutes property used in such business. 
Real property held by an association 
for investment or sale, even for the 
purpose of obtaining mortgage loans 
thereon, does not constitute property 
used in the association’s business. 

(ii) Property rented to others. Except 
as provided in the second sentence of 
paragraph (11)(i) of this paragraph (e), 
property or a portion thereof rented by 
the association to others does not con-
stitute property used in the associa-
tion’s business. However, if the fair 
rental value of the rented portion of a 
single piece of real property (including 
appurtenant parcels) used as the prin-
cipal or branch office of the association 
constitutes less than 50 percent of the 
fair rental value of such piece of prop-
erty, or if such property has an ad-
justed basis of not more than $150,000, 
the entire property shall be considered 
used in such business. If such rented 
portion constitutes 50 percent or more 
of the fair rental value of such piece of 
property, and such property has an ad-
justed basis of more than $150,000, an 
allocation of its adjusted basis is re-
quired. The portion of the total ad-
justed basis of such piece of property 
which is deemed to be property used in 
the association’s business shall be 
equal to an amount which bears the 
same ratio to such total adjusted basis 
as the amount of the fair rental value 
of the portion used as the principal or 
branch office of the association bears 
to the total fair rental value of such 
property. In the case of all property 
other than real property used or to be 
used as the principal or branch office of 
the association, if the fair rental value 

of the rented portion thereof con-
stitutes less than 15 percent of the fair 
rental value of such property, the en-
tire property shall be considered used 
in the association’s business. If such 
rented portion constitutes 15 percent 
or more of the fair rental value of such 
property, an allocation of its adjusted 
basis (in the same manner as required 
for real property used as the principal 
or branch office) is required. 

(12) Regular or residual interest in a 
REMIC—(i) In general. If for any cal-
endar quarter at least 95 percent of a 
REMIC’s assets (as determined in ac-
cordance with § 1.860F–4(e)(1)(ii) or 
§ 1.6049–7(f)(3) of this chapter) are assets 
defined in paragraph (e)(1) through 
(e)(11) of this section, then for that cal-
endar quarter all the regular and resid-
ual interests in that REMIC are treat-
ed as assets defined in this paragraph 
(e). If less than 95 percent of a REMIC’s 
assets are assets defined in paragraph 
(e)(1) through (e)(11) of this section, the 
percentage of each REMIC regular or 
residual interest treated as an asset de-
fined in this paragraph (e) is equal to 
the percentage of the REMIC’s assets 
that are assets defined in paragraph 
(e)(1) through (e)(11) of this section. 
See §§ 1.860F–4(e)(1)(ii)(B) and 1.6049–
7(f)(3) of this chapter for information 
required to be provided to regular and 
residual interest holders if the 95 per-
cent test is not met. 

(ii) Loans secured by manufactured 
housing. For purposes of paragraph 
(e)(12)(i) of this section, a loan secured 
by manufactured housing treated as a 
single family residence under section 
25(e)(10) is an asset defined in para-
graph (e)(1) through (e)(11) of this sec-
tion. 

(f) Special rules. [Reserved] 

[T.D. 7622, 44 FR 28661, May 16, 1979; 44 FR 
29048, May 18, 1979, as amended by T.D. 8458, 
57 FR 61313, Dec. 24, 1992]

§ 301.7701–14 Cooperative bank. 
For taxable years beginning after Oc-

tober 16, 1962, the term ‘‘cooperative 
bank’’ means an institution without 
capital stock organized and operated 
for mutual purposes without profit 
which meets the supervisory test, the 
business operations test, and the var-
ious assets tests specified in para-
graphs (d) through (h) of § 301.7701–13, 
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employing the rules and definitions of 
paragraphs (j) through (l) of that sec-
tion. In applying paragraphs (b) 
through (l) of such section any ref-
erences to an ‘‘association’’ or to a 
‘‘domestic building and loan associa-
tion’’ shall be deemed to be a reference 
to a cooperative bank.

§ 301.7701–15 Income tax return pre-
parer. 

(a) In general. An income tax return 
preparer is any person who prepares for 
compensation, or who employs (or en-
gages) one or more persons to prepare 
for compensation, other than for the 
person, all or a substantial portion of 
any return of tax under subtitle A of 
the Internal Revenue Code of 1954 or of 
any claim for refund of tax under sub-
title A of the Internal Revenue Code of 
1954. 

(1) A person who furnishes to a tax-
payer or other preparer sufficient in-
formation and advice so that comple-
tion of the return or claim for refund is 
largely a mechanical or clerical matter 
is considered an income tax return pre-
parer, even though that person does 
not actually place or review placement 
of information on the return or claim 
for refund. See also paragraph (b) of 
this section. 

(2) A person who only gives advice on 
specific issues of law shall not be con-
sidered an income tax return preparer, 
unless— 

(i) The advice is given with respect to 
events which have occurred at the time 
the advice is rendered and is not given 
with respect to the consequences of 
contemplated actions; and 

(ii) The advice is directly relevant to 
the determination of the existence, 
characterization, or amount of an 
entry on a return or claim for refund. 
For example, if a lawyer gives an opin-
ion on a transaction which a corpora-
tion has consummated, solely to sat-
isfy an accountant (not at the time a 
preparer of the corporation’s return) 
who is attempting to determine wheth-
er the reserve for taxes set forth in the 
corporation’s financial statement is 
reasonable, the lawyer shall not be 
considered a tax return preparer solely 
by reason of rendering such opinion. 

(3) A person may be an income tax re-
turn preparer without regard to edu-

cational qualifications and professional 
status requirements. 

(4) A person must prepare a return or 
claim for refund for compensation to 
be an income tax return preparer. A 
person who prepares a return or claim 
for refund for a taxpayer with no ex-
plicit or implicit agreement for com-
pensation is not a preparer, even 
though the person receives a gift or re-
turn service or favor. 

(5) A person who prepares a return or 
claim for refund outside the United 
States is an income tax return pre-
parer, regardless of his nationality, 
residence, or the locations of his places 
of business, if the person otherwise sat-
isfies the definition of income tax re-
turn preparer. Notwithstanding the 
provisions of § 301.6109–1(g), the person 
shall secure an employer identification 
number if he is an employer of another 
preparer, is a partnership in which one 
or more of the general partners is a 
preparer, or is an individual not em-
ployed (or engaged) by another pre-
parer. The person shall comply with 
the provisions of section 1203 of the 
Tax Reform Act of 1976 and the regula-
tions thereunder. 

(6) An official or employee of the In-
ternal Revenue Service performing his 
official duties is not an income tax re-
turn preparer. 

(7) The following persons are not in-
come tax return preparers: 

(i) Any individual who provides tax 
assistance under a Volunteer Income 
Tax Assistance (VITA) program estab-
lished by the Internal Revenue Service; 

(ii) Any organization sponsoring or 
administering a Volunteer Income Tax 
Assistance (VITA) program established 
by the Internal Revenue Service, but 
only with respect to that sponsorship 
or administration; 

(iii) Any individual who provides tax 
counseling for the elderly under a pro-
gram established pursuant to section 
163 of the Revenue Act of 1978; and 

(iv) Any organization sponsoring or 
administering a program to provide tax 
counseling for the elderly established 
pursuant to section 163 of the Revenue 
Act of 1978, but only with respect to 
that sponsorship or administration. 

(b) Substantial preparation. (1) Only a 
person (or persons acting in concert) 
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