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subparagraph or the 90-day period re-
ferred to in subdivision (ii) of this sub-
paragraph, an election under section 
433(d)(2) of the Act will be considered a 
tentative election, subject to revoca-
tion under the provisions of such sub-
divisions. 

(iv) Place for filing revocations. A rev-
ocation under subdivision (i) or (ii) of 
this subparagraph shall be made by fil-
ing a statement to that effect with the 
district director, or the director of the 
regional service center, with whom the 
election was filed. 

(2) Termination without consent. An 
election which is made in accordance 
with paragraph (b)(1) of this section 
under a section referred to in para-
graph (a)(2) of this section and is not 
revoked pursuant to subparagraph (1) 
of this paragraph may, without the 
consent of the Commissioner, be termi-
nated at any time after making the 
election by filing a statement to that 
effect with the district director, or the 
director of the regional service center, 
with whom the election was filed. This 
statement giving notice of termination 
must be filed before the beginning of 
the month specified in the statement 
for which the termination is to be ef-
fective. If pursuant to this subpara-
graph the taxpayer terminates an elec-
tion made under any such section, he 
may not thereafter make a new elec-
tion under that section with respect to 
the facility, property, or equipment to 
which the termination relates. 

(d) Furnishing of supplementary infor-
mation required. If the permanent regu-
lations which are issued under the sec-
tion of the Code or Act referred to in 
paragraph (a) (1) or (2) of this section 
to which the election relates require 
the furnishing of information in addi-
tion to that which was furnished with 
the statement of election filed pursu-
ant to paragraph (b)(1) of this section, 
the taxpayer must furnish such addi-
tional information in a statement ad-
dressed to the district director, or the 
director of the regional service center, 
with whom the election was filed. This 
statement must clearly identify the 
election and the taxable year for which 
it was made. 

(e) Other elections. Elections under 
the following sections of the Code may 
not be made pursuant to paragraph 

(b)(1) of this section but are to be made 
under regulations, whether temporary 
or permanent, which will be issued 
under amendments made by the Act. If 
necessary, such regulations will pro-
vide a reasonable period of time within 
which taxpayers will be permitted to 
make elections under these sections for 
taxable years ending before the date on 
which such regulations are filed with 
the Office of the Federal Register:

Section Description

167(k)(1) ............... Expenditures to rehabilitate low-income 
rental housing. 

167(l)(4) ................ Post-1969 property of certain utilities 
representing growth in capacity. 

170(b)(1)(D)(iii) ..... Special limitation with respect to con-
tributions of certain capital gain prop-
erty. 

453(c) ................... Revocation of election to report income 
on installment basis. 

507(b)(1)(B)(ii) ...... Notice of termination of private founda-
tion status. 

1564(a)(2) ............ Allowance of certain amounts to compo-
nent member of controlled group of 
corporations. 

4942(h)(2) ............ Deficient distributions of private founda-
tions for prior taxable years. 

4943(c)(4)(E) ........ Determination of holdings of a private 
foundation in a business enterprise 
where substantial contributors hold 
more than 15 percent of voting stock. 

(f) Cross reference. For temporary reg-
ulations under sections 57(c) and 
163(d)(7) of the code, relating to elec-
tions with respect to net leases of real 
property, see § 12.8 of the regulations in 
this part (Temporary Income Tax Reg-
ulations Under the Revenue Act of 
1971). 

(83 Stat. 487, 85 Stat. 522, 523; 26 U.S.C. 1 nt., 
57(c)(4), 163(d)(7)) 

[T.D. 7032, 35 FR 4330, Mar. 11, 1970; 35 FR 
4622, Mar. 17, 1970, as amended by T.D. 7116, 
36 FR 9010, May 18, 1971; T.D. 7137, 36 FR 
14732, Aug. 11, 1971; T.D. 7140, 36 FR 18788, 
Sept. 22, 1971; T.D. 7171, 37 FR 5619, Mar. 17, 
1972; T.D. 7166, 37 FR 6400, Mar. 29, 1972; T.D. 
7191, 37 FR 13616, July 12, 1972; T.D. 7271, 38 
FR 9297, Apr. 13, 1973; T.D. 7418, 41 FR 18811, 
May 7, 1976. Redesignated by T.D. 8435, 57 FR 
43896, Sept. 23, 1992]

§ 301.9100–18T Election to include in 
gross income in year of transfer. 

(a) In general. Under section 83(b) of 
the Internal Revenue Code of 1954 any 
person who performs services in con-
nection with which property is trans-
ferred which at the time of transfer is 
not transferable by the transferee and 
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is subject to a substantial risk of for-
feiture may elect to include in his 
gross income for the taxable year in 
which such property is transferred, the 
excess of the fair market value of such 
property at the time of transfer (deter-
mined without regard to any restric-
tion other than a restriction which by 
its terms will never lapse) over the 
amount (if any) paid for such property. 
If this election is made section 33(a) 
does not apply with respect to such 
property, and any subsequent apprecia-
tion in the value of the property is not 
taxable as compensation. However, if 
the property is later forfeited, no de-
duction is allowed to any person with 
respect to such forfeiture. This election 
is not necessary in the case of property 
which is transferred subject only to a 
restriction which by its terms will 
never lapse. 

(b) Manner of making election. The 
election referred to in paragraph (a) of 
this section is made by filing two cop-
ies of a written statement with the in-
ternal revenue officer with whom the 
person who performed the services files 
his return. 

(c) Additional copies. The person who 
performed the services shall also sub-
mit a copy of the statement referred to 
in paragraph (b) of this section to the 
person for whom the services are per-
formed, and, in addition, if the person 
who performs the services in connec-
tion with which restricted property is 
transferred and the transferee of such 
property are not the same person, the 
person who performs the services shall 
submit a copy of such statement to the 
transferee of the property. 

(d) Content of statement. The state-
ment shall indicate that it is being 
made under section 83(b) of the Code, 
and shall contain the following infor-
mation: 

(1) The name, address, taxpayer iden-
tification number and the taxable year 
(For example, ‘‘Calendar year 1969’’ or 
‘‘Fiscal year ending May 31, 1970’’) of 
the person who performed the services; 

(2) A description of each property 
with respect to which the election is 
being made; 

(3) The date or dates on which the 
property is transferred; 

(4) The nature of the restriction or 
restrictions to which the property is 
subject; 

(5) The fair market value at the time 
of transfer (determined without regard 
to any restriction other than a restric-
tion which by its terms will never 
lapse) of each property with respect to 
which the election is being made; and 

(6) The amount (if any) paid for such 
property. 

(e) Time for making election. The state-
ment referred to in paragraph (b) of 
this section shall be filed not later 
than 30 days after the date the prop-
erty was transferred (or, if later, Janu-
ary 29, 1970). Any statement filed be-
fore February 15, 1970, may be amended 
not later than 30 days after the publi-
cation of this Treasury decision in the 
FEDERAL REGISTER in order to make it 
conform to the requirements of para-
graph (d) of this section (January 17, 
1970). 

(f) Revocability of election. An election 
under section 83(b) may not be revoked 
except with the consent of the Commis-
sioner. 

[T.D. 7021, 35 FR 626, Jan. 17, 1970; 35 FR 889, 
Jan. 22, 1970. Redesignated by T.D. 8435, 57 
FR 43895, Sept. 23, 1992]

§ 301.9100–19T Election relating to pas-
sive investment income of electing 
small business corporations. 

(a) In general. Section 3(a) of the Act 
of April 14, 1966 (Pub. L. 89–389) amends 
section 1372(e)(5) of the Internal Rev-
enue Code of 1954 (relating to passive 
investment income of electing small 
business corporations). This amend-
ment, which applies to taxable years of 
electing small business corporations 
ending after April 14, 1966, provides, in 
general, that an election of a small 
business corporation under section 
1372(a) of the Code shall not terminate 
for a taxable year of the corporation in 
which it has gross receipts more than 
20 percent of which is passive invest-
ment income, if— 

(1) Such taxable year is the first tax-
able year in which the corporation 
commenced the active conduct of any 
trade or business or the next suc-
ceeding taxable year; and 

(2) The amount of passive investment 
income for such taxable year is less 
than $3,000. 
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