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the tips received by them to the bus-
boys), each employee who receives a 
portion of a tip left by a customer of 
the employer is considered to have re-
ceived tips in the course of his employ-
ment. 

(d) Computation of annual wage limita-
tion. In connection with the application 
of the annual wage limitation (see 
§ 31.3121(a)(1)–1), tips reported by an 
employee to his employer in a written 
statement furnished to the employer 
pursuant to section 6053(a) shall be 
taken into account for purposes of the 
tax imposed by section 3101. However, 
since tips received by an employee in 
the course of his employment do not 
constitute remuneration for employ-
ment for purposes of the tax imposed 
by section 3111, they are disregarded 
for purposes of the annual wage limita-
tion in respect of such tax. Accord-
ingly, separate computations for pur-
poses of the annual wage limitation 
may be required in respect of an em-
ployee who receives tips. The provi-
sions of this paragraph may be illus-
trated by the following example:

Example. During 1966, A is employed as a 
waiter by X restaurant and is paid wages by 
X restaurant at the rate of $100 a week. At 
the end of October 1966, A has been paid 
weekly wages in the amount of $4,300 and has 
reported tips in the amount of $2,200. On No-
vember 6, 1966, A is paid an additional week’s 
wages in the amount of $100 and on Novem-
ber 9, 1966, A furnishes X restaurant a report 
of tips actually received by him during Octo-
ber. The annual wage limitation of $6,600 
(weekly wages of $4,400 ($4,300 plus $100) and 
tips of $2,200) had been reached for purposes 
of the tax imposed by section 3101 prior to 
November 9 and, accordingly, no portion of 
the tips included in the report furnished on 
that date constitutes wages. However, since 
tips do not constitute remuneration for em-
ployment for purposes of the tax imposed by 
section 3111, the weekly wages paid to A dur-
ing the remainder of 1966 will be subject to 
the tax imposed by section 3111.

[T.D. 7001, 34 FR 1000, Jan. 23, 1969]

§ 31.3121(r)–1 Election of coverage by 
religious orders. 

(a) In general. A religious order whose 
members are required to take a vow of 
poverty, or any autonomous subdivi-
sion of such an order, may elect to 
have the Federal old-age, survivors, 
and disability insurance system estab-
lished by title II of the Social Security 

Act extended to services performed by 
its members in the exercise of duties 
required by such order or subdivision. 
See section 3121(i)(4) and § 31.3121(i)–4 
for provisions relating to the computa-
tion of the amount of remuneration of 
such members. For purposes of this 
section, a subdivision of a religious 
order is autonomous if it directs and 
governs its members, if it is respon-
sible for its members’ care and mainte-
nance, if it is responsible for the mem-
bers’ support and maintenance in re-
tirement, and if the members live 
under the authority of a religious supe-
rior who is elected by them or ap-
pointed by higher authority. 

(b) Definition of member—(1) In gen-
eral. For purposes of section 3121(r) and 
this section, a member of a religious 
order means any individual who is sub-
ject to a vow of poverty as a member of 
such order, who performs tasks usually 
required (and to the extent usually re-
quired) of an active member of such 
order, and who is not considered re-
tired because of old age or total dis-
ability. 

(2) Retirement because of old age—(i) In 
general. For purposes of section 
3121(r)(2) and this paragraph, an indi-
vidual is considered retired because of 
old age if (A) in view of all the services 
performed by the individual and the 
surrounding circumstances it is reason-
able to consider him to be retired, and 
(B) his retirement occurred by reason 
of old age. Even though an individual 
performs some services in the exercise 
of duties required by the religious 
order, the first test (the retirement 
test) is met where it is reasonable to 
consider the individual to be retired. 

(ii) Factors to be considered. In deter-
mining whether it is reasonable to con-
sider an individual to be retired, con-
sideration is first to be given to all of 
the following factors: 

(A) Nature of services. Consideration is 
given to the nature of the services per-
formed by the individual in the exer-
cise of duties required by his religious 
order. The more highly skilled and val-
uable such services are, the more like-
ly the individual rendering such serv-
ices is not reasonably considered re-
tired. Also, whether such services are 
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of a type performed principally by re-
tired members of the individual’s reli-
gious order may be significant. 

(B) Amount of time. Consideration is 
also given to the amount of time the 
individual devotes to the performance 
of services in the exercise of duties re-
quired by his religious order. This time 
includes all the time spent by him in 
any activity in connection with serv-
ices that might appropriately be per-
formed in the exercise of duties re-
quired of active members by the order. 
Normally, an individual who, solely by 
reason of his advanced age, performs 
services of less than 45 hours per 
month shall be considered retired. In 
no event shall an individual who, solely 
by reason of his advanced age, performs 
services of less than 15 hours per 
month not be considered retired. 

(C) Comparison of services rendered be-
fore and after retirement. In addition, 
consideration is given to the nature 
and extent of the services rendered by 
the individual before he ‘‘retired,’’ as 
compared with the services performed 
thereafter. A large reduction in the im-
portance or amount of services per-
formed by the individual in the exer-
cise of duties required by his religious 
order tends to show that the individual 
is retired; absence of such reduction 
tends to show that the individual is not 
retired. Normally, an individual who 
reduces by at least 75 percent the 
amount of services performed shall be 
considered retired. 
Where consideration of the factors de-
scribed in paragraph (b)(2)(ii) of this 
section does not establish whether an 
individual is or is not reasonably con-
sidered retired, all other factors are 
considered. 

(iii) Examples. The rules of this sub-
paragraph may be illustrated by the 
following examples:

Example 1. A is a member of a religious 
order who is subject to a vow of poverty. A’s 
religious order is principally engaged in pro-
viding nursing services, and A has been fully 
trained in the nursing profession. In accord-
ance with the practices of her order, upon at-
taining the age of 65, A is relieved of her 
nursing duties by reason of her age, and is 
assigned to a mother house where she is re-
quired to perform only such duties as light 
housekeeping and ordinary gardening. A is 
reasonably considered retired since the serv-
ices she is performing are simple in nature, 

are markedly less skilled than those profes-
sional services which she previously per-
formed, are of a type performed principally 
by retired members of her order, and are per-
formed at a location to which members fre-
quently retire.

Example 2. Assume the same facts as in ex-
ample 1 except that A is not reassigned to a 
mother house. Instead, she is reassigned to 
full-time duties in a hospital not utilizing 
her nursing skills. Whether A has met the re-
tirement test requires consideration of the 
nature of her work. If A’s new duties are al-
most entirely of a make-work nature pri-
marily to occupy her body and mind, she is 
reasonably considered retired. However, if 
they are essential to the operation of the 
hospital, she is not reasonably considered re-
tired.

Example 3. B is a member of a religious 
order who is subject to a vow of poverty. As 
such, he provides supportive services to his 
order, such as housekeeping, cooking, and 
gardening. By reason of having attained the 
age of 62, he reduces the number of hours 
spent per day in these services from 8 hours 
to 2 hours. B is reasonably considered retired 
in view of the large reduction in the amount 
of time he devotes to his duties.

Example 4. C is a member of a religious 
order who is subject to a vow of poverty. In 
his capacity as a member of the order, he 
performs duties as president of a university. 
Upon attaining the age of 65, C is relieved of 
his duties as president of the university and 
instead becomes a member of its faculty, 
teaching two courses whereas full-time 
members of the faculty normally teach four 
comparable courses. Although C’s duties are 
no longer as demanding as those he pre-
viously performed, and although the amount 
of his time required for them is less than full 
time, he is nonetheless performing duties re-
quiring a high degree of skill for a substan-
tial amount of time. Accordingly, C is not 
reasonably considered retired.

Example 5. Assume the same facts as in ex-
ample 4, except that C teaches only one 
course upon being relieved of his position as 
president by reason of age. C is reasonably 
considered retired.

Example 6. D is a member of a contem-
plative order who is subject to a vow of pov-
erty. In accordance with the practices of his 
order, upon attaining the age of 70, D reduces 
by 50 percent the amount of time spent per-
forming the normal duties of active members 
of his order. D is not reasonably considered 
retired.

Example 7. Assume the same facts as in ex-
ample 6, except that because of his age D no 
longer participates in the more rigorous li-
turgical services of the order and that the 
amount of time which he spends in all duties 
which might appropriately be performed by 
active members of his order is reduced by 75 
percent. D is reasonably considered retired 
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in view of the large reduction in his partici-
pation in the usual devotional routine of his 
order.

(3) Retirement because of total dis-
ability. For purposes of section 
3121(r)(2) and this paragraph, an indi-
vidual is considered retired because of 
total disability (i) if he is unable, by 
reason of a medically determinable 
physical or mental impairment, to per-
form the tasks usually required of an 
active member of his order to the ex-
tent necessary to maintain his status 
as an active member, and (ii) if such 
impairment is reasonably expected to 
prevent his resumption of the perform-
ance of such tasks to such extent. A 
physical or mental impairment is an 
impairment that results from anatom-
ical, physiological, or psychological ab-
normalities which are demonstrable by 
medically acceptable clinical and lab-
oratory diagnostic techniques. State-
ments of the individual, including his 
own description of his impairment 
(symptoms), are, alone, insufficient to 
establish the presence of a physical or 
mental impairment. 

(4) Evidentiary requirements with re-
spect to retirement. There shall be at-
tached to the return of taxes paid pur-
suant to an election under section 
3121(r) a summary of the facts upon 
which any determination has been 
made by the religious order or autono-
mous subdivision that one or more of 
its members retired during the period 
covered by such return. Each summary 
shall contain the name and social secu-
rity number of each such retired mem-
ber as well as the date of his retire-
ment. Such order or subdivision shall 
maintain records of the details relating 
to each such ‘‘retirement’’ sufficient to 
show whether or not such member or 
members has in fact retired. 

(c) Certificates of election—(1) In gen-
eral. A religious order or an autono-
mous subdivision of such an order de-
siring to make an election of coverage 
pursuant to section 3121(r) and this sec-
tion shall file a certificate of election 
on Form SS–16 in accordance with the 
instructions thereto. However, in the 
case of an election made before August 
9, 1973, a document other than Form 
SS–16 shall constitute a certificate of 
election if it purports to be a binding 
election of coverage and if it is filed 

with an appropriate official of the In-
ternal Revenue Service. Such a docu-
ment shall be given the effect it would 
have if it were a certificate of election 
containing the provisions required by 
paragraph (c)(2) of this section. How-
ever, it should subsequently be supple-
mented by a Form SS–16. 

(2) Provisions of certificates. Each cer-
tificate of election shall provide that— 

(i) Such election of coverage by such 
order or subdivision shall be irrev-
ocable, 

(ii) Such election shall apply to all 
current and future members of such 
order, or in the case of a subdivision 
thereof to all current and future mem-
bers of such order who belong to such 
subdivision, 

(iii) All services performed by a 
member of such order or subdivision in 
the exercise of duties required by such 
order or subdivision shall be deemed to 
have been performed by such member 
as an employee of such order or sub-
division, and 

(iv) The wages of each member, upon 
which such order or subdivision shall 
pay the taxes imposed on employees 
and employers by sections 3101 and 
3111, will be determined as provided in 
section 3121(i)(4). 

(d) Effective date of election—(1) In 
general. Except as provided in para-
graph (e) of this section, a certificate 
of election of coverage filed by a reli-
gious order or its subdivision pursuant 
to section 3121(r) and this section shall 
be in effect, for purposes of section 
3121(b)(8)(A) and for purposes of section 
210(a)(8)(A) of the Social Security Act, 
for the period beginning with which-
ever of the following may be des-
ignated by the electing religious order 
or subdivision: 

(i) The first day of the calendar quar-
ter in which the certificate is filed, 

(ii) The first day of the calendar 
quarter immediately following the 
quarter in which the certificate is 
filed, or 

(iii) The first day of any calendar 
quarter preceding the calendar quarter 
in which the certificate is filed, except 
that such date may not be earlier than 
the first day of the 20th calendar quar-
ter preceding the quarter in which such 
certificate is filed. 
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(2) Retroactive elections. Whenever a 
date is designated as provided in para-
graph (d)(1)(iii) of this section, the 
election shall apply to services per-
formed before the quarter in which the 
certificate is filed only if the member 
performing such services was a member 
at the time such services were per-
formed and is living on the first day of 
the quarter in which such certificate is 
filed. Thus, the election applies to an 
individual who is no longer a member 
of a religious order on the first day of 
such quarter if he performed services 
as a member at any time on or after 
the date so designated and is living on 
the first day of the quarter in which 
such certificate is filed. For purposes 
of computing interest and for purposes 
of section 6651 (relating to additions to 
tax for failure to file tax return or to 
pay tax), in any case in which such a 
date is designated the due date for the 
return and payment of the tax, for cal-
endar quarters prior to the quarter in 
which the certificate is filed, resulting 
from the filing of such certificate shall 
be the last day of the calendar month 
following the calendar quarter in which 
the certificate is filed. The statutory 
period for the assessment of the tax for 
such prior calendar quarters shall not 
expire before the expiration of 3 years 
from such due date. 

(e) Coordination with coverage of lay 
employees. If at the time the certificate 
of election of coverage is filed by a reli-
gious order or autonomous subdivision, 
a certificate of waiver of exemption 
under section 3121(k) (extending cov-
erage to any lay employees) is not in 
effect, the certificate of election shall 
not become effective unless the order 
or subdivision files a Form SS–15, and 
a Form SS–15a to accompany the cer-
tificate on Form SS–15, as provided by 
section 3121(k) and §§ 31.3121(k)–1 
through 31.3121(k)–3. The preceding sen-
tence applies even though an order or 
subdivision has no lay employees at 
the time it files a certificate of elec-
tion of coverage. The effective date of 
the certificate of waiver of exemption 
must be no later than the date on 
which the certificate of election be-
comes effective, and it must be speci-
fied on the certificate of waiver of ex-
emption that such certificate is irrev-
ocable. The certificate of waiver of ex-

emption required under this paragraph 
shall be filed notwithstanding the pro-
visions of section 3121(k)(3) (relating to 
no renewal of the waiver of exemption) 
which otherwise would prohibit the fil-
ing of a waiver of exemption if an ear-
lier waiver of exemption had pre-
viously been terminated. If at the time 
the certificate of election of coverage 
is filed a certificate of waiver of ex-
emption is in effect with respect to the 
electing religious order or autonomous 
subdivision, the filing of the certificate 
of election shall constitute an amend-
ment of the certificate of waiver of ex-
emption making the latter certificate 
irrevocable. 

[T.D. 7280, 38 FR 18370, July 10, 1973]

§ 31.3121(s)–1 Concurrent employment 
by related corporations with com-
mon paymaster. 

(a) In general. For purposes of sec-
tions 3102, 3111, and 3121(a)(1), except as 
otherwise provided in paragraph (c) of 
this section, when two or more related 
corporations concurrently employ the 
same individual and compensate that 
individual through a common pay-
master which is one of the related cor-
porations that employs the individual, 
each of the corporations is considered 
to have paid only the remuneration it 
actually disburses to that individual. 
This rule applies whether the remu-
neration was paid with respect to the 
employment relationship of the indi-
vidual with the disbursing corporation 
or was paid on behalf of another re-
lated corporation. Accordingly, if all of 
the remuneration to the individual 
from the related corporations is dis-
bursed through the common pay-
master, the total amount of taxes im-
posed with respect to the remuneration 
under sections 3102 and 3111 is deter-
mined as though the individual has 
only one employer (the common pay-
master). The common paymaster is re-
sponsible for filing information and tax 
returns and issuing Forms W–2 with re-
spect to wages it is considered to have 
paid under this section. Section 3121(s) 
and this section apply only to remu-
neration disbursed in the form of 
money, check or similar instrument by 
one of the related corporations or its 
agent. 

VerDate Mar<21>2002 17:30 Apr 16, 2002 Jkt 197093 PO 00000 Frm 00096 Fmt 8010 Sfmt 8010 Y:\SGML\197093T.XXX pfrm03 PsN: 197093T


