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(2) Delayed effective date for collective 
bargaining agreement provisions. Para-
graph (c) of this section applies begin-
ning on January 1, 2000. 

[T.D. 8832, 64 FR 42833, Aug. 6, 1999]

GENERAL PROVISIONS

§ 31.3231(a)–1 Who are employers. 
(a) Each of the following persons is 

an employer within the meaning of the 
act: 

(1) Any carrier, that is, any express 
carrier, sleeping car carrier, or rail 
carrier providing transportation sub-
ject to subchapter I of chapter 105 of 
title 49; 

(2) Any company— 
(i) Which is directly or indirectly 

owned or controlled by one or more 
employers as defined in paragraph 
(a)(1) of this section, or under common 
control therewith, and 

(ii) Which operates any equipment or 
facility or performs any service (except 
trucking service, casual service, and 
the casual operation of equipment or 
facilities) in connection with— 

(a) The transportation of passengers 
or property by railroad, or 

(b) The receipt, delivery, elevation, 
transfer in transit, refrigeration or 
icing, storage, or handling of property 
transported by railroad; 

(3) Any receiver, trustee, or other in-
dividual or body, judicial or otherwise, 
when in the possession of the property 
or operating all or any part of the busi-
ness of any employer as defined in 
paragraph (a)(1) or (2) of this section; 

(4) Any railroad association, traffic 
association, tariff bureau, demurrage 
bureau, weighing and inspection bu-
reau, collection agency, and any other 
association, bureau, agency, or organi-
zation controlled and maintained whol-
ly or principally by two or more em-
ployers as defined in paragraph (a)(1), 
(2) or (3) of this section and engaged in 
the performance of services in connec-
tion with or incidental to railroad 
transportation; 

(5) Any railway labor organization, 
national in scope, which has been or 
may be organized in accordance with 
the provisions of the Railway Labor 
Act; and 

(6) Any subordinate unit of a na-
tional railway-labor-organization em-

ployer, that is, any State or National 
legislative committee, general com-
mittee, insurance department, or local 
lodge or division, of an employer as de-
fined in paragraph (a)(5) of this section, 
established pursuant to the constitu-
tion and bylaws of such employer. 

(b) As used in paragraph (a)(2) of this 
section, the term ‘‘controlled’’ includes 
direct or indirect control, whether le-
gally enforceable and however exer-
cisable or exercised. The control may 
be by means of stock ownership, or by 
agreements, licenses, or any other de-
vices which insure that the operation 
of the company is in the interest of one 
or more carriers. It is the reality of the 
control, however, which is decisive, not 
its form nor the mode of its exercise. 

(c) As used in paragraph (a)(2) of this 
section, the term casual applies when 
the service rendered or the operation of 
equipment or facilities by a controlled 
company or person in connection with 
the transportation of passengers or 
property by railroad is so irregular or 
infrequent as to afford no substantial 
basis for an inference that such service 
or operation will be repeated, or when-
ever such service or operation is insub-
stantial. 

(d) The term ‘‘employer’’ does not in-
clude any street, interurban, or subur-
ban electric railway, unless such rail-
way is operating as a part of a general 
steam-railroad system of transpor-
tation, but shall not exclude any part 
of the general steam-railroad system of 
transportation which is operated by 
any other motive power. 

(e) The term ‘‘employer’’ does not in-
clude any company by reason of its 
being engaged in the mining of coal, 
the supplying of coal to an employer 
where delivery is not beyond the mine 
tipple and the operation of equipment 
or facilities for such mining or sup-
plying of coal, or in any of such activi-
ties. 

(f) Any company that is described in 
paragraph (a)(2) of this section is an 
employer under section 3231. In certain 
cases, based on all the facts and cir-
cumstances, it may be appropriate to 
segregate those businesses engaged in 
rail services and therefore subject to 
the Railroad Retirement Tax Act from 
those businesses engaged exclusively in 
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nonrail services and therefore not sub-
ject to the Railroad Retirement Tax 
Act. The factors considered are set 
forth in guidance published by the In-
ternal Revenue Service. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR 
14021, Dec. 31, 1960; T.D. 8582, 59 FR 66191, 
Dec. 23, 1994]

§ 31.3231(b)–1 Who are employees. 
(a) In general. (1) An individual who is 

in the service of one or more employers 
for compensation is an employee with-
in the meaning of the act. (For defini-
tions of the terms ‘‘employer’’, ‘‘serv-
ice’’, and ‘‘compensation’’, see sub-
sections (a), (d), and (e), respectively, 
of section 3231.) An individual is in the 
service of an employer, with respect to 
services rendered for compensation, 
if— 

(i) He is subject to the continuing au-
thority of the employer to supervise 
and direct the manner in which he ren-
ders such services; or 

(ii) He is rendering professional or 
technical services and is integrated 
into the staff of the employer; or 

(iii) He is rendering, on the property 
used in the employer’s operations, 
other personal services the rendition of 
which is integrated into the employer’s 
operations. 

(2) In order that an individual may be 
in the service of an employer within 
the meaning of paragraph (a)(1)(i) of 
this section, it is not necessary that 
the employer actually direct or control 
the manner in which the services are 
rendered; it is sufficient if the em-
ployer has the right to do so. The right 
of an employer to discharge an indi-
vidual is also an important factor indi-
cating that the individual is subject to 
the continuing authority of the em-
ployer to supervise and direct the man-
ner of rendition of the services. Other 
factors indicating that an individual is 
subject to the continuing authority of 
the employer to supervise and direct 
the manner of rendition of the services 
are the furnishing of tools and the fur-
nishing of a place to work by the em-
ployer to the individual who renders 
the services. 

(3) In general, if an individual is sub-
ject to the control or direction of an 
employer merely as to the result to be 
accomplished by the work and not as 

to the means and methods for accom-
plishing the result, he is an inde-
pendent contractor. On individual per-
forming services as an independent 
contractor is not, as to such services, 
in the service of an employer within 
the meaning of paragraph (a)(1)(i) of 
this section. However, an individual 
performing services as an independent 
contractor may be, as to such services, 
in the service of an employer within 
the meaning of paragraph (a)(1) (ii) or 
(iii) of this section. 

(4) Whether or not an individual is an 
employee will be determined upon an 
examination of the particular facts of 
the case. 

(5) If an individual is an employee, it 
is of no consequence that he is des-
ignated as a partner, coadventurer, 
agent, independent contractor, or oth-
erwise, or that he performs services on 
a part-time basis. 

(6) No distinction is made between 
classes or grades of employees. Thus, 
superintendents, managers, and other 
supervisory personnel are employees 
within the meaning of the act. An offi-
cer of an employer is an employee, but 
a director as such is not. 

(7) In determining whether an indi-
vidual is an employee with respect to 
services rendered within the United 
States, the citizenship or residence of 
the individual, or the place where the 
contract of service was entered into is 
immaterial. 

(8) If an individual performs services 
for an employer (other than a local 
lodge or division or a general com-
mittee of a railway-labor-organization 
employer) which does not conduct the 
principal part of its business within the 
United States, such individual shall be 
deemed to be in the service of such em-
ployer only to the extent that he per-
forms services for it in the United 
States. Thus, with respect to services 
rendered for such employer outside the 
United States, such individual is not in 
the service of an employer. 

(9) If an individual performs services 
for an employer (other than a local 
lodge or division or a general com-
mittee of a railway-labor-organization 
employer) which conducts the principal 
part of its business within the United 

VerDate Mar<21>2002 17:30 Apr 16, 2002 Jkt 197093 PO 00000 Frm 00146 Fmt 8010 Sfmt 8010 Y:\SGML\197093T.XXX pfrm03 PsN: 197093T


