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the period for which a payment of re-
muneration is ordinarily made to the 
employee by such person, even though 
that period does not coincide with the 
actual period for which a particular 
payment of remuneration is made. For 
example, if a person ordinarily pays a 
particular employee for each calendar 
week at the end of the week, but the 
employee receives a payment in the 
middle of the week for the portion of 
the week already elapsed and receives 
the remainder at the end of the week, 
the ‘‘pay period’’ is still the calendar 
week; or if, instead, that employee is 
sent on a trip by such person and re-
ceives at the end of the third week a 
single remuneration payment for 3 
weeks’ services, the ‘‘pay period’’ is 
still the calendar week. 

(f) If there is only one period (and 
such period does not exceed 31 consecu-
tive calendar days) for which a pay-
ment of remuneration is made to the 
employee by the person employing 
him, such period is deemed to be a 
‘‘pay period’’ for purposes of this sec-
tion. 

(g) The rules set forth in this section 
do not apply (1) with respect to any 
services performed by the employee for 
the person employing him if the peri-
ods for which such person makes pay-
ments of remuneration to the employee 
vary to the extent that there is no pe-
riod ‘‘for which a payment of remu-
neration is ordinarily made to the em-
ployee,’’ or (2) with respect to any serv-
ices performed by the employee for the 
person employing him if the period for 
which a payment of remuneration is 
ordinarily made to the employee by 
such person exceeds 31 consecutive cal-
endar days, or (3) with respect to any 
service performed by the employee for 
the person employing him during a pay 
period if any of such service is excepted 
by section 3306(c) (9) (see § 31.3306(c) (9)–
1). 

(h) If during any period for which a 
person makes a payment of remunera-
tion to an employee only a portion of 
the employee’s services constitutes 
employment, but the rules prescribed 
in this section are not applicable, the 
tax attaches with respect to such serv-
ices as constitute employment as de-
fined in section 3306(c) (provided such 

person is an employer as defined in sec-
tion 3306(a) and § 31.3306(a)–1).

§ 31.3306(i)–1 Who are employees. 

(a) Every individual is an employee if 
the relationship between him and the 
person for whom he performs services 
is the legal relationship of employer 
and employee. (The word ‘‘employer’’ 
as used in this section only, notwith-
standing the provisions of § 31.3306(a)–1, 
includes a person who employs one or 
more employees.) 

(b) Generally such relationship exists 
when the person for whom services are 
performed has the right to control and 
direct the individual who performs the 
services, not only as to the result to be 
accomplished by the work but also as 
to the details and means by which that 
result is accomplished. That is, an em-
ployee is subject to the will and con-
trol of the employer not only as to 
what shall be done but how it shall be 
done. In this connection, it is not nec-
essary that the employer actually di-
rect or control the manner in which 
the services are performed; it is suffi-
cient if he has the right to do so. The 
right to discharge is also an important 
factor indicating that the person pos-
sessing that right is an employer. 
Other factors characteristic of an em-
ployer, but not necessarily present in 
every case, are the furnishing of tools 
and the furnishing of a place to work, 
to the individual who performs the 
services. In general, if an individual is 
subject to the control or direction of 
another merely as to the result to be 
accomplished by the work and not as 
to the means and methods for accom-
plishing the result, he is an inde-
pendent contractor. An individual per-
forming services as an independent 
contractor is not as to such services an 
employee. Individuals such as physi-
cians, lawyers, dentists, veterinarians, 
construction contractors, public ste-
nographers, and auctioneers, engaged 
in the pursuit of an independent trade, 
business, or profession, in which they 
offer their services to the public, are 
independent contractors and not em-
ployees. 

(c) Whether the relationship of em-
ployer and employee exists will in 
doubtful cases be determined upon an 
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examination of the particular facts of 
each case. 

(d) If the relationship of employer 
and employee exists, the designation or 
description of the relationship by the 
parties as anything other than that of 
employer and employee is immaterial. 
Thus, if such relationship exists, it is 
of no consequence that the employee is 
designated as a partner, coadventurer, 
agent, independent contractor, or the 
like. 

(e) All classes or grades of employees 
are included within the relationship of 
employer and employee. Thus, super-
intendents, managers, and other super-
visory personnel are employees. Gen-
erally, an officer of a corporation is an 
employee of the corporation. However, 
an officer of a corporation who as such 
does not perform any services or per-
forms only minor services and who nei-
ther receives nor is entitled to receive, 
directly or indirectly, any remunera-
tion is considered not to be an em-
ployee of the corporation. A director of 
a corporation in his capacity as such is 
not an employee of the corporation. 

(f) Although an individual may be an 
employee under this section, his serv-
ices may be of such a nature, or per-
formed under such circumstances, as 
not to constitute employment (see 
§ 31.3306(c)–2).

§ 31.3306(j)–1 State, United States, and 
citizen. 

(a) When used in the regulations in 
this subpart, the term ‘‘State’’ includes 
the District of Columbia, the Terri-
tories of Alaska and Hawaii before 
their admission as States, and (when 
used with respect to remuneration paid 
after 1960 for services performed after 
1960) the Commonwealth of Puerto 
Rico. 

(b) When used in the regulations in 
this subpart, the term ‘‘United 
States’’, when used in a geographical 
sense, means the several States (in-
cluding the Territories of Alaska and 
Hawaii before their admission as 
States), and the District of Columbia. 
When used in the regulations in this 
subpart with respect to remuneration 
paid after 1960 for services performed 
after 1960, the term ‘‘United States’’ 
also includes the Commonwealth of 
Puerto Rico when the term is used in a 

geographical sense, and the term ‘‘cit-
izen of the United States’’ includes a 
citizen of the Commonwealth of Puerto 
Rico. 

[T.D. 6658, 28 FR 6641, June 27, 1963]

§ 31.3306(k)–1 Agricultural labor. 

(a) In general. (1) Services performed 
by an employee for the person employ-
ing him which constitute ‘‘agricultural 
labor’’ as defined in section 3306(k) are 
excepted from employment by reason 
of section 3306(c)(1). See § 31.3306(c)(1)–1. 
The term ‘‘agricultural labor’’ as de-
fined in section 3306(k) includes serv-
ices of the character described in para-
graphs (b), (c), (d), and (e) of this sec-
tion. In general, however, the term 
does not include services performed in 
connection with forestry, lumbering, or 
landscaping. 

(2) The term ‘‘farm’’ as used in this 
subpart includes stock, dairy, poultry, 
fruit, fur-bearing animal, and truck 
farms, plantations, ranches, nurseries, 
ranges, orchards, and such greenhouses 
and other similar structures as are 
used primarily for the raising of agri-
cultural or horticultural commodities. 
Greenhouses and other similar struc-
tures used primarily for other purposes 
(for example, display, storage, and fab-
rication of wreaths, corsages, and bou-
quets) do not constitute ‘‘farms’’. 

(b) Services described in section 
3306(k)(1). Services performed on a farm 
by an employee of any person in con-
nection with any of the following ac-
tivities constitute agricultural labor: 

(1) The cultivation of the soil; 
(2) The raising, shearing, feeding, 

caring for, training, or management of 
livestock, bees, poultry, fur-bearing 
animals, or wildlife; or 

(3) The raising or harvesting of any 
other agricultural or horticultural 
commodity. 

(c) Services described in section 
3306(k)(2). (1) The following services 
performed by an employee in the em-
ploy of the owner or tenant or other 
operator of one or more farms con-
stitute agricultural labor, if the major 
part of such services is performed on a 
farm: 
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