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intervals, is excepted from wages and 
hence is not subject to withholding. 
Thus, the remuneration of a non-
resident alien individual who is a resi-
dent of Canada, for services as an em-
ployee in connection with the con-
struction, maintenance, or operation of 
the Saint Lawrence Seaway and who, 
in the performance of such services, en-
ters and leaves the United States at 
frequent intervals, is not subject to 
withholding under section 3402. 

(c) Limitation on application of section. 
The exception provided by this section 
has no application to the remuneration 
of a resident of Canada or of Mexico 
who is employed wholly within the 
United States as, for example, where 
such a resident is employed to perform 
service at a fixed point or points in the 
United States, such as a factory, store, 
office, or designated area or areas with-
in the United States, and who com-
mutes from his home in Canada or 
Mexico in the pursuit of his employ-
ment within the United States. 

(d) Certificate required. In order for 
the exception to apply, the nonresident 
alien employee must furnish his em-
ployer a statement setting forth the 
employee’s name and address and certi-
fying (1) that he is not a citizen of the 
United States, (2) that he is a resident 
of Canada or Mexico, as the case may 
be, and (3) the approximate period of 
time during which he has had such sta-
tus. Such statement shall be dated, 
shall be signed by the employee, and 
shall contain, or be verified by, a writ-
ten declaration that it is made under 
the penalties of perjury. No particular 
form is prescribed for this statement. 

(e) Effective date. This section shall 
not apply with respect to remuneration 
paid after December 31, 1966. For rules 
with respect to such remuneration see 
§ 31.3401(a)(6)–1. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6908, 31 FR 16776, Dec. 31, 
1966]

§ 31.3401(a)(8)(A)–1 Remuneration for 
services performed outside the 
United States by citizens of the 
United States. 

(a) Remuneration excluded from gross 
income under section 911. (1) (i) Remu-
neration paid for services performed 
outside the United States for an em-

ployer (other than the United States or 
any agency thereof) by a citizen of the 
United States does not constitute 
wages and hence is not subject to with-
holding, if at the time of payment it is 
reasonable to believe that such remu-
neration will be excluded from gross 
income under the provisions of section 
911. The reasonable belief contemplated 
by the statute may be based upon any 
evidence reasonably sufficient to in-
duce such belief, even though such evi-
dence may be insufficient upon closer 
examination by the district director or 
the courts finally to establish that the 
remuneration is excludable from gross 
income under the provisions of section 
911. The reasonable belief shall be 
based upon the application of section 
911 and the regulations thereunder in 
Part 1 of this chapter (Income Tax Reg-
ulations). 

(ii) Remuneration paid by an em-
ployer to an employee constitutes 
wages, and hence is subject to with-
holding only to the extent that the re-
muneration is expected to exceed the 
aggregate amount which is excludable 
from the employee’s gross income 
under section 911(a). For amounts paid 
after December 31, 1984, the determina-
tion of the amount subject to with-
holding shall be made by applying the 
excludable amount, on a pro rata basis, 
to each payment of remuneration to 
the employee. For this purpose, an em-
ployer is not required to ascertain in-
formation with respect to amounts re-
ceived by his employee from any other 
source; but, if the employer has such 
information, he shall take it into ac-
count in determining whether the 
earned income of the employee is in ex-
cess of the applicable limitation. For 
purposes of section 911(d)(5) and § 1.911–
2(c), relating to an employee who 
states to the authorities of a foreign 
country that he is not a resident of 
that country, the employer is not re-
quired to ascertain whether such a 
statement has been made; but if an em-
ployer knows that such a statement 
has been made, he shall presume that 
the employee is not a bona fide resi-
dent of that country, unless the em-
ployer also knows that the authorities 
of the foreign country have deter-
mined, notwithstanding the statement 
that the employee is a resident of that 
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country. For purposes of section 
911(d)(1) or § 1.911–2(a) relating to the 
definition of a qualified individual, the 
reasonable belief contemplated by the 
statute may be based on a presumption 
as set forth in subparagraph (2) or (3) of 
this paragraph. For purposes of sec-
tions 911(a)(2) and 911(c)(2) and § 1.911–
4(b) and (d)(1), relating to the housing 
cost amount exclusion and the defini-
tion of housing expenses, the reason-
able belief contemplated by the statute 
may be based on the presumption set 
forth in subparagraph (4) of this para-
graph. 

(2)(i) The employer may, in the ab-
sence of cause for a reasonable belief to 
the contrary, presume that an em-
ployee will maintain a tax home in a 
foreign country or countries and be a 
bona fide resident of a foreign country 
or countries, within the meaning of 
section 911(d)(1), for an uninterrupted 
period which includes each taxable 
year of the employee, or applicable 
portion thereof, in respect of which the 
employee properly executes and deliv-
ers to the employer a statement that 
the employee meets or will meet the 
requirement of § 1.911–2(a) relating to 
maintaining a tax home and a bona 
fide residence in a foreign country for 
the taxable year. This statement must 
set forth the facts alleged as the basis 
for this determination and contain a 
declaration by the employee that the 
statement is made under the penalties 
of perjury. Sample forms of acceptable 
statements may be obtained by writing 
to the Foreign Operations District, In-
ternal Revenue Service, Washington, 
D.C. 20225 (Form IO–673). 

(ii) If the employer was entitled to 
presume for the two consecutive tax-
able years immediately preceding an 
employee’s current taxable year that 
such employee was a bona fide resident 
of a foreign country or countries for an 
uninterrupted period which includes 
such preceding taxable years, he may, 
if such employee is residing in a for-
eign country on the first day of such 
current taxable year, presume, in the 
absence of cause for a reasonable belief 
to the contrary, and without obtaining 
from the employee the statement pre-
scribed in subdivision (i) of this sub-
paragraph, that the employee will be a 
bona fide resident of a foreign country 

or countries in such current taxable 
year. 

(3) The employer may, in the absence 
of cause for a reasonable belief to the 
contrary, presume that an employee 
will maintain a tax home in a foreign 
country or countries and be present in 
a foreign country or countries during 
at least 330 full days during any period 
of twelve consecutive months, within 
the meaning of section 911(d)(1), and 
that such period includes each taxable 
year of the employee, or applicable 
portion thereof, in respect of which the 
employee properly executes and deliv-
ers to the employer a statement that 
the employee meets or will meet the 
requirements of § 1.911–2(a) relating to 
maintaining a tax home and being 
physically present in a foreign country 
for the taxable year. This statement 
must set forth the facts alleged as the 
basis for this determination and con-
tain a declaration by the employee 
that the statement is made under the 
penalties of perjury. Sample forms of 
acceptable statements may be obtained 
by writing to the Foreign Operations 
District, Internal Revenue Service, 
Washington, D.C. 20225 (Form IO–673). 

(4) The employer may, in the absence 
of cause for a reasonable belief to the 
contrary, presume that an employee’s 
housing cost amount will be the 
amount shown on a statement properly 
executed and delivered to the em-
ployer. This statement must set forth 
the employee’s estimation of the fol-
lowing items: housing expenses (as de-
fined in § 1.911–4(b)), the housing cost 
amount exclusion (as defined in § 1.911–
4(d)(1)), and the qualifying period (as 
defined in § 1.911–2(a)). The statement 
must contain a declaration by the em-
ployee that it is made under the pen-
alties of perjury. Sample forms of ac-
ceptable statements may be obtained 
by writing to the Foreign Operations 
District, Internal Revenue Service, 
Washington, D.C. 20225 (IO–673). The 
employer may not rely on a statement 
from an employee if the employer, 
based on his or her knowledge of hous-
ing costs in the vicinity of the employ-
ee’s tax home (as defined in § 1.911–2(b)), 
believes the employee’s housing ex-
penses are lavish or extravagant under 
the circumstances. 
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(b) Remuneration subject to with-
holding of income tax under law of a for-
eign country or a possession of the United 
States. (1) Remuneration paid for serv-
ices performed in a foreign country or 
in a possession of the United States for 
an employer (other than the United 
States or any agency thereof) by a cit-
izen of the United States does not con-
stitute wages and hence is not subject 
to withholding, if at the time of the 
payment of such remuneration the em-
ployer is required by the law of any 
foreign country or of any possession of 
the United States to withhold income 
tax upon such remuneration. This 
paragraph, insofar as it relates to re-
muneration paid for services performed 
in a possession of the United States, 
applies only with respect to remunera-
tion paid on or after August 9, 1955. 

(2) Remuneration is not exempt from 
withholding under this paragraph if the 
employer is not required by the law of 
a foreign country or of a possession of 
the United States to withhold income 
tax upon such remuneration. Mere 
agreements between the employer and 
the employee whereby the estimated 
income tax of a foreign country or of a 
possession of the United States is with-
held from the remuneration in antici-
pation of actual liability under the law 
of such country or possession will not 
suffice. 

(3) The exemption from withholding 
provided by this paragraph does not 
apply by reason of withholding of in-
come tax pursuant to the law of a ter-
ritory of the United States, of a polit-
ical subdivision of a possession of the 
United States, or of a political subdivi-
sion of a foreign state. 

(4) For provisions relating to remu-
neration for services performed by a 
permanent resident of the Virgin Is-
lands, see paragraph (b)(12) of 
§ 31.3401(a)–1. 

(c) Limitation on application of section. 
This section has no application to the 
remuneration paid to a citizen of the 
United States for services performed 
outside the United States as an em-

ployee of the United States or any 
agency thereof. 

(Approved by the Office of Management and 
Budget under control number 1545—0067) 

(Sec. 911, 95 Stat. 194; 26 U.S.C. 911), sec. 7805 
(68A Stat. 917; 26 U.S.C. 7805) of the Internal 
Revenue Code of 1954) 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6697, 28 FR 13745, Dec. 17, 
1963; T.D. 8006, 50 FR 2977, Jan. 23, 1985]

§ 31.3401(a)(8)(B)–1 Remuneration for 
services performed in possession of 
the United States (other than Puer-
to Rico) by citizen of the United 
States. 

(a) Remuneration paid for services 
for an employer (other than the United 
States or any agency thereof) per-
formed by a citizen of the United 
States within a possession of the 
United States (other than Puerto Rico) 
does not constitute wages and hence is 
not subject to withholding, if it is rea-
sonable to believe that at least 80 per-
cent of the remuneration to be paid to 
the employee by such employer during 
the calendar year will be for such serv-
ices. The reasonable belief con-
templated by section 3401(a)(8)(B) may 
be based upon any evidence reasonably 
sufficient to induce such belief, even 
though such evidence may be insuffi-
cient upon closer examination by the 
district director or the courts finally 
to establish that at least 80 percent of 
the remuneration paid by the employer 
to the employee during the calendar 
year was for services performed within 
such a possession of the United States. 

(b) This section has no application to 
remuneration paid to a citizen of the 
United States for services performed in 
any possession of the United States as 
an employee of the United States or 
any agency thereof. 

(c) For provisions relating to remu-
neration for services performed by a 
permanent resident of the Virgin Is-
lands, see paragraph (b)(12) of 
§ 31.3401(a)–1.
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