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by the upstream payor against the de-
posit of any tax imposed by this chap-
ter which the middleman payor is re-
quired to withhold and deposit (as de-
scribed in section 6413 and §31.6413(a)-
2). In either case, the middleman payor
must pay or credit the gross amount of
the payment (including the tax with-
held) to its payee as though it had re-
ceived the gross amount of the pay-
ment from the upstream payor and
must withhold under section 3406 only
if one of the conditions for imposing
backup withholding exists with respect
to its payee. If its payee is not subject
to withholding under section 3406, the
payor must pay or credit the full
amount of the payment to the payee,
unless, with respect to payments made
after December 31, 2000, the payor
chooses to apply prior withholding
under section 3406 to an amount re-
quired to be withheld under another
section of the Internal Revenue Code
(such as under section 1441) to the ex-
tent permitted under procedures pre-
scribed by the Internal Revenue Serv-
ice (see §601.601(d)(2) of this chapter).
See §31.6413(a)-3 regarding repayment
by a payor of tax erroneously collected
from a payee.

(e) Conversion of amounts paid in for-
eign currency into United States dollars—
(1) Convertible foreign currency. If a
payment is made in a currency other
than the United States dollar, the
amount subject to withholding under
section 3406 is determined by applying
the statutory rate of backup with-
holding to the foreign currency pay-
ment and converting the amount with-
held into United States dollars on the
date of payment at the spot rate (as de-
fined in §1.988-1(d)(1) of this chapter) or
pursuant to a reasonable spot rate con-
vention. For example, a withholding
agent may use a month-end spot rate
or a monthly average spot rate. A spot
rate convention must be used consist-
ently with respect to all non-dollar
amounts withheld and from year to
year. Such convention cannot be
changed without the consent of the
Commissioner.

(2) Nonconvertible foreign currency.
[Reserved]

(f) Coordination with other sections.
For purposes of section 31, chapter 24
(other than section 3402(n)) of subtitle
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C of the Internal Revenue Code (relat-
ing to employment taxes and collec-
tion of income tax at source) and so
much of subtitle F (other than section
7205) of the Internal Revenue Code (re-
lating to procedure and administra-
tion) as relates to this chapter, and the
regulations thereunder—

(1) An amount required to be with-
held under section 3406 must be treated
as a tax required to be withheld under
section 3402;

(2) An amount withheld under section
3406 must be treated as an amount
withheld under section 3402;

(3) An amount withheld under section
3406 must be deposited as required
under §31.6302-4;

(4) Wages includes the gross amount
of any reportable payment (as defined
in section 3406(b)) except for purposes
of section 6014 (relating to an election
by the taxpayer not to compute the tax
on his annual return);

(5) Employee includes a payee of any
reportable payment; and

(6) Employer includes a payor who is
required to withhold the tax under sec-
tion 3406 (as defined in §31.3406(a)-2(a))
with respect to any reportable pay-
ment (as defined in section 3406(b)).

(g) Tax liabilities and penalties. A
payor is subject to the same civil and
criminal penalties for failing to impose
withholding under section 3406 as an
employer who fails to withhold on a
payment of wages. In addition, a
broker may be subject to the penalty
under section 6705 (failure of a broker
to provide notice to a payor).

(h) To whom payor is liable for amount
withheld. A payor is not liable to any
person for any amount withheld under
section 3406. A payor is liable only to
the United States for an amount that
is required to be withheld as provided
in §31.3403-1.

[T.D. 8637, 60 FR 66130, Dec. 21, 1995; 61 FR
11307, Mar. 20, 1996, as amended by T.D. 8734,
62 FR 53493, Oct. 14, 1997; T.D. 8804, 63 FR
72189, Dec. 31, 1998; T.D. 8856, 64 FR 73412,
Dec. 30, 1999]

§31.3406(h)-3 Certificates.

(a) Prescribed form to furnish informa-
tion under penalties of perjury—(1) In
general. Except as provided in para-
graph (c¢) of this section, the Form W-
9 is the form prescribed under section
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3406 on which a payee that is a U.S.
person certifies, under penalties of per-
jury, that—

(i) The taxpayer identification num-
ber furnished to the payor is correct
(as required in §31.3406(d)-1 and
§31.3406(d)-5);

(i1) The payee is not subject to with-
holding due to notified payee under-
reporting (as required in §31.3406(d)-2);

(iii) The payee is an exempt recipient
(as described in §31.3406(g)-1); or

(iv) The payee is awaiting receipt of
a taxpayer identification number (as
described in §31.3406(g)-3).

(2) Use of a single or multiple Forms W-
9 for accounts of the same payee. A valid
Form W-9 must include the name and
taxpayer identification number of the
payee. Except as provided in paragraph
(b) of this section, the payee must sign
under penalties of perjury and date the
Form W-9 in order to satisfy the re-
quirements of this section. A payor or
broker may require a payee to furnish
a separate Form W-9 for each obliga-
tion, deposit, certificate, share, mem-
bership, contract, or other instrument,
or one Form W-9 for all the payee’s ob-
ligations or relationships with the
payor or broker. In addition, a payee of
a mutual fund that has a common in-
vestment advisor or common principal
underwriter with other mutual funds
(within the same family of funds) may
be permitted, in the discretion of the
mutual fund, to provide one Form W-9
with respect to shares acquired or
owned in any of the funds.

(b) Prescribed form to furnish a moncer-
tified taxpayer identification number.
With respect to accounts or other rela-
tionships where the payee is not re-
quired to certify, under penalties of
perjury, that the taxpayer identifica-
tion number being furnished is correct,
the payor or broker may obtain the
taxpayer identification number orally
or may use Form W-9, a substitute
form, or any other document, but the
payee is not required to sign the form.

(c) Forms prepared by payors or bro-
kers—(1) Substitute forms; in general. A
payor or broker may prepare and use a
form that contains provisions that are
substantially similar to those of the of-
ficial Form W-9. A payor or broker
may use any document relating to the
transaction, such as the signature card
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for an account, so long as the certifi-
cations are clearly set forth. A payor
or broker who uses a substitute form
may furnish orally or in writing the in-
structions for the Form W-9 that relate
to the account. A payor or broker may
refuse to accept certifications (includ-
ing the official Form W-9) that are not
made on the form or forms provided by
the payor or broker. A payor or broker
may refuse to accept a certification
provided by a payee only if the payor
or broker furnishes the payee with an
acceptable form immediately upon re-
ceipt of an unacceptable form or within
5 business days of receipt of an unac-
ceptable form. An acceptable form for
this purpose must contain a notice
that the payor or broker has refused to
accept the form submitted by the
payee and that the payee must submit
the acceptable form provided by the
payor in order for the payee not to be
subject to withholding under section
3406. If the payor or broker requires the
payee to furnish a form for each ac-
count of the payee, the payor or broker
is not required to furnish an acceptable
form until the payee furnishes the
payor or broker with the payee’s ac-
count numbers. A payor or broker may
use separate substitute forms to have a
payee certify under penalties of perjury
that—

(i) The payee’s taxpayer identifica-
tion number is correct; and

(ii) The payee is not subject to with-
holding under section 3406 due to noti-
fied payee underreporting.

(2) Form for exempt recipient. A payor
or broker may use a substitute form
for the payee to certify, under pen-
alties of perjury, that the payee is an
exempt recipient (described in
§31.3406(g)-1 or described in the respec-
tive reporting section), provided the
form contains provisions that are sub-
stantially similar to those of the offi-
cial Form W-9 relating to exempt re-
cipients. A certificate must be pre-
pared in accordance with the instruc-
tions applicable to exempt recipients
on Form W-9, and must set forth fully
and clearly the data called for therein.
If a payor will treat the payee as an ex-
empt recipient only if the payee files a
certificate as to its exempt status, the
certificate is valid only if it contains
the payee’s taxpayer identification
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number. Thus, a payee must include
the payee’s taxpayer identification
number on a certificate that a payor
requires to be made in order to treat
the payee as an exempt recipient.

(d) Special rule for brokers. A broker
may act as the payee’s agent for pur-
poses of furnishing a taxpayer identi-
fication number or certification to a
payor with respect to any readily
tradable instrument (as defined in
§31.3406(h)-1(d)) provided the payee pro-
vides a taxpayer identification number
on Form W-9 or other acceptable sub-
stitute form to the broker. The payor
may rely on a taxpayer identification
number provided by the broker unless
certification is required (as described
in §31.3406(d)-4) and the broker notifies
the payor that the number was not cer-
tified.

(e) Reasonable reliance on certificate—
(1) In general. A payor is not liable for
the tax imposed under section 3406 if
the payor’s failure to deduct and with-
hold the tax is due to reasonable reli-
ance, as defined in paragraph (e)(2) of
this section, on a Form W-9 (or other
acceptable substitute) required by this
section.

(2) Circumstances establishing reason-
able reliance. For purposes of paragraph
(e)(1) of this section, a payor can rea-
sonably rely on a Form W-9 (or other
acceptable substitute) unless—

(i) The form does not contain the
name and taxpayer identification num-
ber of the payee (or does not state, in
lieu of a taxpayer identification num-
ber, that the payee is awaiting receipt
of a taxpayer identification number
(i.e., an awaiting-TIN certificate));

(ii) The form is not signed and dated
by the payee;

(iii) The form does not contain the
statement, when required, that the
payee is not subject to withholding due
to notified payee underreporting;

(iv) The payee has deleted the jurat
or other similar provisions by which
the payee certifies or affirms the cor-
rectness of the statements contained
on the form; or

(v) For purposes of section
3406(a)(1)(C), the payor is required to
subject the account to which the form
relates to withholding under section
3406(a)(1)(C) under the circumstances
described in §31.3406(c)-1(c)(3)(iii).
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(f) Who may sign certificate—(1) In gen-
eral. A Form W-9 or other acceptable
substitute form may be signed by any
person who is authorized to sign a dec-
laration under penalties of perjury on
behalf of the payee as provided in sec-
tion 6061 and the regulations there-
under (relating to who may sign gen-
erally for an individual, which includes
certain agents who may sign returns
and other documents), section 6062 and
the regulations thereunder (relating to
who may sign corporate returns), and
section 6063 and the regulations there-
under (relating to who may sign part-
nership returns).

(2) Notified payee underreporting. A
payee who has not been notified that
he is subject to withholding under sec-
tion 3406(a)(1)(C) as a result of notified
payee underreporting may make the
certification related to notified payee
underreporting. In addition, a payee
who was subject to withholding under
section 3406(a)(1)(C) due to notified
payee underreporting may certify that
he is not subject to withholding under
section 3406(a)(1)(C) due to notified
payee underreporting if the Internal
Revenue Service has provided the
payee with written certification that
withholding under section 3406(a)(1)(C)
due to notified payee underreporting
has terminated.

(g) Retention of certificates—(1) Ac-
counts or instruments that are not pre-
1984 accounts and brokerage relationships
that are post-1983 brokerage accounts.
With respect to an account or instru-
ment that is not a pre-1984 account (as
described in §31.3406(d)-1(b)(3)), or with
respect to a brokerage relationship
that is a post-1983 brokerage account
(as described in §31.3406(d)-1(c)(2)), a
payor or broker who receives a Form
W-9 or other acceptable substitute
form related to withholding under sec-
tion 3406 must retain the form in its
records for 3 years from the date the
account is opened or the instrument is
purchased. The form may be retained
on microfilm or microfiche.

(2) Accounts or instruments that are
pre-1984 accounts and brokerage relation-
ships that are not post-1983 brokerage ac-
counts. With respect to a pre-1984 ac-
count (as described in §31.3406(d)-
1(b)(1)) or with respect to a brokerage
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relationship that is not a post-1983 bro-
kerage account (as described in
§31.3406(d)-1(c)(1)), a payor or broker is
not required to retain any Form W-9 or
other acceptable substitute form. If,
however, the payor or broker requires
the payee to file only one Form W-9 or
substitute form for all accounts or in-
struments of the payee, the payor or
broker must retain the single form in
the manner and for the period of time
described in paragraph (g)(1) of this
section if that form relates to any ac-
count or instrument that is not a pre-
1984 account or relates to a post-1983
brokerage account. If a payee has cer-
tified that the payee is an exempt re-
cipient described in §31.3406(g)-1, the
payor or broker must retain the form
unless the payor or broker can estab-
lish the existence of procedures that
are reasonably calculated to ensure
that a payee who has so certified is ac-
curately identified in the payor’s or
broker’s records.

(h) Cross references. For the require-
ment to file an information return (and
furnish the related statement) with re-
spect to a reportable payment, particu-
larly if that payment has been subject
to withholding under section 3406, see
subtitle F, chapter 61, subparts B and C
of the Internal Revenue Code. See
§31.6302-4 for the requirement to de-
posit amounts withheld under section
3406 on either a monthly or semi-week-
ly basis. See §31.6011(a)-4(b) for the re-
quirement to file Form 945, Annual Re-
turn of Withheld Federal Income Tax,
to reflect amounts withheld under sec-
tion 3406. See §31.6071(a)-1 for the time
for filing the Form 945.

[T.D. 8637, 60 FR 66131, Dec. 21, 1995, as
amended by T.D. 8881, 65 FR 32212, May 22,
2000]

§31.3406(i)-1 Effective date.

Sections 31.3406-0 through 31.3406(i)-1
(except §§31.3406(d)-5 and 31.3406(g)-1(c)
and except for international trans-
actions) are effective after December
31, 1996, and, optionally, for reportable
payments made and transactions oc-
curring on or after December 21, 1995.
For the effective date of §31.3406(d)-5,
see §31.3406(d)-5(i). Section 31.3406(g)-
1(c) is effective before January 1, 1997.
See §§35a2.9999-0T through 35a.9999-5 of
this chapter for rules that apply to

§ 31.3406(j)-1

international transactions after De-
cember 31, 1996.

[T.D. 8637, 60 FR 66133, Dec. 21, 1995]

§31.3406(j)-1 Taxpayer Identification
Number (TIN) matching program.

(a) The matching program. Under sec-
tion 3406(i), the Commissioner has the
authority to establish Taxpayer Identi-
fication Number (TIN) matching pro-
grams. The Commissioner may pre-
scribe in a revenue procedure (see
§601.601(d)(2) of this chapter) or other
appropriate guidance the scope of and
the terms and conditions of partici-
pating in any TIN matching program.
In general, under a matching program,
prior to filing information returns with
respect to reportable payments as de-
fined under section 3406(b)(1), a payor
of those reportable payments who is
entitled to participate in the matching
program may contact the Internal Rev-
enue Service (IRS) with respect to the
TIN furnished by a payee who has re-
ceived or is likely to receive a report-
able payment. The IRS will inform the
payor whether or not a name/TIN com-
bination furnished by the payee
matches a name/TIN combination
maintained in the data base utilized for
the particular matching program.

(b) Notice of incorrect TIN. No match-
ing details received by a payor through
a matching program will constitute a
notice regarding an incorrect name/
TIN combination under §31.3406(d)-5(c)
for purposes of imposing backup with-
holding under section 3406(a)(1)(B).

(c) Application of section 3406(f). The
provisions of section 3406(f), relating to
confidentiality of information, apply
to any matching details received by a
payor through the matching program.
A payor may not take into account any
such matching details in determining
whether to open or close an account
with a payee.

(d) Reasonable cause. The IRS will not
use either a payor’s decision not to
participate in an available TIN match-
ing program or the results received by
a payor from participation in a TIN
matching program implemented under
the authority of this section as a basis
to assert that the payor lacks reason-
able cause under section 6724(a) for the
failure to file an information return
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