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against, or refund of, his income tax, 
and the amount, if any, so claimed (see 
§ 31.6413(c)–1). 

(c) Statements to accompany employers’ 
and employees’ claims under the Federal 
Insurance Contributions Act. Whenever a 
claim for credit or refund of employee 
tax under section 3101, employer tax 
under section 3111, or either such tax 
under a corresponding provision of 
prior law, is made with respect to re-
muneration which was erroneously re-
ported on a return or schedule as wages 
paid to an employee, such claim shall 
include a statement showing (1) the 
identification number of the employer, 
if he was required to make application 
therefor, (2) the name and account 
number of such employee, (3) the pe-
riod covered by such return or sched-
ule, (4) the amount of remuneration ac-
tually reported as wages for such em-
ployee, and (5) the amount of wages 
which should have been reported for 
such employee. No particular form is 
prescribed for making such statement, 
but if printed forms are desired, the 
district director will supply copies of 
Form 941c or Form 941c PR, whichever 
is appropriate, upon request.

§ 31.6402(a)–3 Refund of Federal unem-
ployment tax. 

Any person who pays to the district 
director more than the correct amount 
of— 

(a) Tax under section 3301 of the Fed-
eral Unemployment Tax Act or a cor-
responding provision of prior law, or 

(b) Interest, addition to the tax, addi-
tional amount, or penalty with respect 
to such tax, 
may file a claim for refund of the over-
payment, in the manner and subject to 
the conditions stated in § 301.6402–2 of 
this chapter (Regulations on Procedure 
and Administration). See § 31.6413(d) 
and the corresponding section of prior 
law for provisions which bar the allow-
ance or payment of interest on the 
amount of any refund based on credit 
allowable for contributions paid under 
the unemployment compensation law 
of a State.

§ 31.6404(a)–1 Abatements. 
For regulations under section 6404 of 

general application to the abatement 
of taxes, see § 301.6404–1 of this chapter 

(Regulations on Procedure and Admin-
istration). Every claim filed by an em-
ployer for abatement of employee tax 
under section 3101 or section 3201, or a 
corresponding provision of prior law, 
shall be made in the manner and sub-
ject to the conditions stated in para-
graphs (a) (2) and (c) of § 31.6402(a)–2, as 
if the claim for abatement were a 
claim for refund.

§ 31.6413(a)–1 Repayment by employer 
of tax erroneously collected from 
employee. 

(a) Before employer files return—(1) 
Employee tax under the Federal Insur-
ance Contributions Act or the Railroad 
Retirement Tax Act. (i) If an employer— 

(a) During any return period collects 
from an employee more than the cor-
rect amount of tax under section 3101 
or section 3201, or a corresponding pro-
vision of prior law, 

(b) Repays the amount of the over-
collection to the employee before the 
return for such period is filed with the 
district director, and 

(c) Obtains and keeps as part of his 
records the written receipt of the em-
ployee showing the date and amount of 
the repayment, 
the employer shall not report on any 
return or pay to the district director 
the amount of the overcollection. 

(ii) Any overcollection not repaid to 
and receipted for by the employee as 
provided in paragraph (a)(1)(i) of this 
section shall be reported and paid to 
the district director with the return for 
the return period in which the over-
collection was made. Such return shall 
be accompanied by a statement ex-
plaining the overcollection, setting 
forth the account number (if known) 
and name of the individual from whom 
the overcollection was made, and show-
ing the total amount overcollected 
from and not repaid to the individual. 
If the employer is not required to make 
a return for such period, the employer 
nevertheless shall furnish to the dis-
trict director a statement as described 
in the preceding sentence, on or before 
the date fixed for filing a return for 
such period, and shall pay the amount 
of the overcollection with such state-
ment. 

(2) Income tax withheld from wages. (i) 
If an employer— 
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(a) During any return period collects 
from an employee more than the cor-
rect amount of tax under section 3402, 

(b) Repays the amount of the over-
collection to the employee before the 
return for such period is filed with the 
district director and before the end of 
the calendar year in which the over-
collection was made, and 

(c) Obtains and keeps as part of his 
records the written receipt of the em-
ployee showing the date and amount of 
the repayment, 
the employer shall not report on any 
return or pay to the district director 
the amount of the overcollection. 

(ii) Any overcollection not repaid to 
and receipted for by the employee as 
provided in subdivision (i) of this sub-
paragraph shall be reported and paid to 
the district director with the return for 
the return period in which the over-
collection was made. 

(b) After employer files return—(1) Em-
ployee tax under the Federal Insurance 
Contributions Act or the Railroad Retire-
ment Tax Act. (i) If an employer collects 
from any employee and pays to the dis-
trict director more than the correct 
amount of employee tax under section 
3101 or section 3201, or a corresponding 
provision of prior law, and if the error 
is ascertained within the applicable pe-
riod of limitation on credit or refund, 
the employer shall repay or reimburse 
the employee in the amount thereof 
prior to the expiration of the return pe-
riod following the return period in 
which the error is ascertained and 
prior to the expiration of such limita-
tion period. This subparagraph has no 
application in any case in which an 
overcollection is made the subject of a 
claim by the employer for refund or 
credit, and the employer elects to se-
cure the written consent of the em-
ployee to the allowance of the refund 
or credit under the procedure provided 
in paragraph (a)(2)(i) of § 31.6402(a)–2. 

(ii) If the amount of an overcollec-
tion is repaid to an employee, the em-
ployer shall obtain and keep as part of 
his records the written receipt of the 
employee, showing the date and 
amount of the repayment. If, in any 
calendar year, an employer repays or 
reimburses an employee in the amount 
of an overcollection of employee tax 
under section 3101, or a corresponding 

provision of prior law, which was col-
lected from the employee in a prior 
calendar year, the employer shall ob-
tain from the employee and keep as 
part of his records a written statement 
(a) that the employee has not claimed 
refund or credit of the amount of the 
overcollection, or if so, such claim has 
been rejected, and (b) that the em-
ployee will not claim refund or credit 
of such amount. See § 31.6413(c)–1. 

(iii) If the employer does not repay 
the employee the amount overcol-
lected, the employer shall reimburse 
the employee by applying the amount 
of the overcollection against the em-
ployee tax which attaches to wages or 
compensation paid to the employee 
prior to the expiration of the return pe-
riod following the return period in 
which the error is ascertained and 
prior to the expiration of the applica-
ble period of limitation on credit or re-
fund. If the amount of the overcollec-
tion exceeds the amount so applied 
against such employee tax, the excess 
amount shall be repaid to the employee 
as required by this subparagraph. 

(iv) For purposes of this subpara-
graph, an error is ascertained when the 
employer has sufficient knowledge of 
the error to be able to correct it. 

(v) For the period of limitation upon 
credit or refund of taxes imposed by 
the Internal Revenue Code of 1954, see 
§ 301.6511(a)–1 of this chapter (Regula-
tions on Procedure and Administra-
tion). For the period of limitation upon 
credit or refund of any tax imposed by 
the Internal Revenue Code of 1939, see 
the regulations applicable with respect 
to such tax. 

(2) Income tax withheld from wages. (i) 
If, in any return period in a calendar 
year, an employer collects from any 
employee more than the correct 
amount of tax under section 3402, and 
the employer pays the amount of such 
overcollection to the district director, 
the employer may repay or reimburse 
the employee in the amount thereof in 
any subsequent return period in such 
calendar year. 

(ii) If the amount of the overcollec-
tion is repaid to the employee, the em-
ployer shall obtain and keep as part of 
his records the written receipt of the 
employee, showing the date and 

VerDate Mar<21>2002 17:30 Apr 16, 2002 Jkt 197093 PO 00000 Frm 00394 Fmt 8010 Sfmt 8010 Y:\SGML\197093T.XXX pfrm03 PsN: 197093T



395

Internal Revenue Service, Treasury § 31.6413(a)–3

amount of the repayment. If the em-
ployer does not repay the amount of 
the overcollection, the employer may 
reimburse the employee by applying 
the amount of the overcollection 
against the tax under section 3402 
which otherwise would be required to 
be withheld from wages paid by the em-
ployer to the employee in the calendar 
year in which the overcollection is 
made.

§ 31.6413(a)–2 Adjustment of overpay-
ments. 

(a) Taxes under the Federal Insurance 
Contributions Act or the Railroad Retire-
ment Tax Act—(1) Employee tax. After an 
employer repays or reimburses an em-
ployee in the amount of an overcollec-
tion, as provided in paragraph (b)(1) of 
§ 31.6413(a)–1, the employer may claim 
credit for such amount in the manner, 
and subject to the conditions, stated in 
§ 31.6402(a)–2. Such credit shall con-
stitute an adjustment, without inter-
est, if the amount thereof is entered on 
a return for a period ending on or be-
fore the last day of the return period 
following the return period in which 
the error was ascertained. No credit or 
adjustment in respect of an overpay-
ment shall be entered on a return after 
the filing of a claim for refund of such 
overpayment. 

(2) Employer tax. If an employer pays 
more than the correct amount of em-
ployer tax under section 3111 or section 
3221, or a corresponding provision of 
prior law, the employer may claim 
credit for the amount of the overpay-
ment in the manner, and subject to the 
conditions, stated in § 31.6402(a)–2. Such 
credit shall constitute an adjustment, 
without interest, if the amount thereof 
is entered on the same return on which 
the employer adjusts, pursuant to 
paragraph (a)(1) of this section, a cor-
responding overpayment of employee 
tax. 

(b) Income tax withheld from wages. If, 
pursuant to paragraph (b)(2) of 
§ 31.6413(a)–1, an employer repays or re-
imburses an employee in the amount of 
an overcollection of tax under section 
3402, the employer may adjust the over-
collection, without interest, by enter-
ing the amount thereof as a deduction 
on a return of tax under section 3402, 
filed by the employer for any return 

period in the calendar year in which 
the employer repays or reimburses the 
employee. The return on which the ad-
justment is entered as a deduction 
shall have attached thereto a state-
ment explaining the adjustment, desig-
nating the return period in which the 
error occurred, and setting forth such 
other information as is required by the 
regulations in this subpart and by the 
instructions relating to the return.

§ 31.6413(a)–3 Repayment by payor of 
tax erroneously collected from 
payee. 

(a) In general—(1) Erroneous with-
holding under section 3406 of the Internal 
Revenue Code. If a payor or broker 
withholds under section 3406 from a 
payee in error or withholds more than 
the proper amount of the tax under 
section 3406, the payor or broker may 
refund the amount erroneously with-
held as provided in section 6413 and 
this section. A payor or broker will be 
considered to have withheld erro-
neously under section 3406 only if the 
amount is withheld because of an error 
by the payor or broker (e.g., an error in 
flagging or identifying an account that 
is subject to withholding under section 
3406). The payor or broker may, in its 
discretion, treat the amount withheld 
as an amount erroneously withheld and 
refund it to the payee if— 

(i) The payor or broker requires a 
payee described in § 31.3406(g)–1(a) or 
described in a provision of the Internal 
Revenue Code requiring the reporting 
of a payment subject to withholding 
under section 3406 to certify that it is 
an exempt recipient, the payee fails to 
make the required certification, and 
the payor or broker subsequently with-
holds under section 3406 from a pay-
ment to the payee; 

(ii) The payor or broker does not re-
quire the payee to certify concerning 
its exempt status and the payor or 
broker withholds under section 3406; 

(iii) The payor or broker withholds 
under section 3406 from a payee after 
the payee provides a taxpayer identi-
fication number or required certifi-
cation (including the documentation 
described in § 1.1441–1(e)(1)(ii), 1.6045–
1(g)(3), or 1.6049–5(c) of this chapter) to 
the payor, but before the payor or 
broker treats the number or required 
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