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§ 53.4941(c)–1 Special rules. 
(a) Joint and several liability. (1) In 

any case where more than one person is 
liable for the tax imposed by any para-
graph of section 4941 (a) or (b), all such 
persons shall be jointly and severally 
liable for the taxes imposed under such 
paragraph with respect to such act of 
self-dealing. 

(2) The provisions of this paragraph 
may be illustrated by the following ex-
ample:

Example. A and B, who are managers of pri-
vate foundation X, lend one of the founda-
tion’s paintings to G, a disqualified person, 
for display in G’s office, in a transaction 
which gives rise to liability for tax under 
section 4941(a)(2) (relating to tax on founda-
tion managers). An initial tax is imposed on 
both A and B with respect to the act of lend-
ing the foundation’s painting to G. A and B 
are jointly and severally liable for the tax.

(b) Limits on liability for management. 
(1) The maximum aggregate amount of 
tax collectible under section 4941(a)(2) 
from all foundation managers with re-
spect to any one act of self-dealing 
shall be $10,000, and the maximum ag-
gregate amount of tax collectible 
under section 4941(b)(2) from all foun-
dation managers with respect to any 
one act of self-dealing shall be $10,000. 

(2) The provisions of this paragraph 
may be illustrated by the following ex-
ample:

Example. A, a disqualified person with re-
spect to private foundation Y, sells certain 
real estate having a fair market value of 
$500,000 to Y for $500,000 in cash. B, C, and D, 
all the managers of foundation Y, authorized 
the purchase on Y’s behalf knowing that 
such purchase was an act of self-dealing. The 
actions of B, C, and D in approving the pur-
chase were willful and not due to reasonable 
cause. Initial taxes are imposed upon the 
foundation managers under subsections (a)(2) 
and (c)(2) of section 4941. The tax to be paid 
by the foundation managers is $10,000 (the 
lesser of $10,000 or 21⁄2 percent of the amount 
involved). The managers are jointly and sev-
erally liable for this $10,000, and this sum 
may be collected by the Internal Revenue 
Service from any one of them.

§ 53.4941(d)–1 Definition of self-deal-
ing. 

(a) In general. For purposes of section 
4941, the term self-dealing means any 
direct or indirect transaction described 
in § 53.4941(d)–2. For purposes of this 

section, it is immaterial whether the 
transaction results in a benefit or a 
detriment to the private foundation. 
The term ‘‘self-dealing’’ does not, how-
ever, include a transaction between a 
private foundation and a disqualified 
person where the disqualified person 
status arises only as a result of such 
transaction. For example, the bargain 
sale of property to a private foundation 
is not a direct act of self-dealing if the 
seller becomes a disqualified person 
only by reason of his becoming a sub-
stantial contributor as a result of the 
bargain element of the sale. For the ef-
fect of sections 4942, 4943, 4944, and 4945 
upon an act of self-dealing which also 
results in the imposition of tax under 
one or more of such sections, see the 
regulations under those sections. 

(b) Indirect self-dealing—(1) Certain 
business transactions. The term ‘‘indi-
rect self-dealing’’ shall not include any 
transaction described in § 53.4941(d)–2 
between a disqualified person and an 
organization controlled by a private 
foundation (within the meaning of 
paragraph (6)(5) of this section) if: 

(i) The transaction results from a 
business relationship which was estab-
lished before such transaction con-
stituted an act of self-dealing (without 
regard to this paragraph), 

(ii) The transaction was at least as 
favorable to the organization con-
trolled by the foundation as an arm’s-
length transaction with an unrelated 
person, and 

(iii) Either: 
(a) The organization controlled by 

the foundation could have engaged in 
the transaction with someone other 
than a disqualified person only at a se-
vere economic hardship to such organi-
zation, or 

(b) Because of the unique nature of 
the product or services provided by the 
organization controlled by the founda-
tion, the disqualified person could not 
have engaged in the transaction with 
anyone else, or could have done so only 
by incurring severe economic hardship. 
See example (2) of subparagraph (8) of 
this paragraph. 

(2) Grants to intermediaries. The term 
‘‘indirect self-dealing’’ shall not in-
clude a transaction engaged in with a 
government official by an intermediary 
organization which is a recipient of a 

VerDate Mar<13>2002 07:47 Apr 18, 2002 Jkt 197095 PO 00000 Frm 00050 Fmt 8010 Sfmt 8010 Y:\SGML\197095T.XXX pfrm02 PsN: 197095T



51

Internal Revenue Service, Treasury § 53.4941(d)–1

grant from a private foundation and 
which is not controlled by such founda-
tion (within the meaning of paragraph 
(6) (5) of this section) if the private 
foundation does not earmark the use of 
the grant for any named government 
official and there does not exist an 
agreement, oral or written, whereby 
the grantor foundation may cause the 
selection of the government official by 
the intermediary organization. A grant 
by a private foundation is earmarked if 
such grant is made pursuant to an 
agreement, either oral or written, that 
the grant will be used by any named in-
dividual. Thus, a grant by a private 
foundation shall not constitute an indi-
rect act of self-dealing even though 
such foundation had reason to believe 
that certain government officials 
would derive benefits from such grant 
so long as the intermediary organiza-
tion exercises control, in fact, over the 
selection process and actually makes 
the selection completely independently 
of the private foundation. See example 
(3) of subparagraph (8) of this para-
graph. 

(3) Transactions during the administra-
tion of an estate or revocable trust. The 
term ‘‘indirect self-dealing’’ shall not 
include a transaction with respect to a 
private foundation’s interest or expect-
ancy in property (whether or not en-
cumbered) held by an estate (or rev-
ocable trust, including a trust which 
has become irrevocable on a grantor’s 
death), regardless of when title to the 
property vests under local law, if: 

(i) The administrator or executor of 
an estate or trustee of a revocable 
trust either: 

(a) Possesses a power of sale with re-
spect to the property, 

(b) Has the power to reallocate the 
property to another beneficiary, or 

(c) Is required to sell the property 
under the terms of any option subject 
to which the property was acquired by 
the estate (or revocable trust); 

(ii) Such transaction is approved by 
the probate court having jurisdiction 
over the estate (or by another court 
having jurisdiction over the estate (or 
trust) or over the private foundation); 

(iii) Such transaction occurs before 
the estate is considered terminated for 
Federal income tax purposes pursuant 
to paragraph (a) of § 1.641(b)–3 of this 

chapter (or in the case of a revocable 
trust, before it is considered subject to 
sec. 4947); 

(iv) The estate (or trust) receives an 
amount which equals or exceeds the 
fair market value of the foundation’s 
interest or expectancy in such property 
at the time of the transaction, taking 
into account the terms of any option 
subject to which the property was ac-
quired by the estate (or trust); and 

(v) With respect to transactions oc-
curring after April 16, 1973, the trans-
action either: 

(a) Results in the foundation receiv-
ing an interest or expectancy at least 
as liquid as the one it gave up, 

(b) Results in the foundation receiv-
ing an asset related to the active car-
rying out of its exempt purposes, or 

(c) Is required under the terms of any 
option which is binding on the estate 
(or trust). 

(4) Transactions with certain organiza-
tions. A transaction between a private 
foundation and an organization which 
is not controlled by the foundation 
(within the meaning of subparagraph 
(5) of this paragraph), and which is not 
described in section 4946(a)(1) (E), (F), 
or (G) because persons described in sec-
tion 4946(a)(1) (A), (B), (C), or (D) own 
no more than 35 percent of the total 
combined voting power or profits or 
beneficial interest of such organiza-
tion, shall not be treated as an indirect 
act of self-dealing between the founda-
tion and such disqualified persons sole-
ly because of the ownership interest of 
such persons in such organization. 

(5) Control. For purposes of this para-
graph, an organization is controlled by 
a private foundation if the foundation 
or one or more of its foundation man-
agers (acting only in such capacity) 
may, only by aggregating their votes 
or positions of authority, require the 
organization to engage in a transaction 
which if engaged in with the private 
foundation would constitute self-deal-
ing. Similarly, for purposes of this 
paragraph, an organization is con-
trolled by a private foundation in the 
case of such a transaction between the 
organization and a disqualified person, 
if such disqualified person, together 
with one or more persons who are dis-
qualified persons by reason of such a 
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person’s relationship (within the mean-
ing of section 4946(a)(1) (C) through (G)) 
to such disqualified person, may, only 
by aggregating their votes or positions 
of authority with that of the founda-
tion, require the organization to en-
gage in such a transaction. The ‘‘con-
trolled’’ organization need not be a pri-
vate foundation; for example, it may be 
any type of exempt or nonexempt orga-
nization including a school, hospital, 
operating foundation, or social welfare 
organization. For purposes of this para-
graph, an organization will be consid-
ered to be controlled by a private foun-
dation or by a private foundation and 
disqualified persons referred to in the 
second sentence of this subparagraph if 
such persons are able, in fact, to con-
trol the organization (even if their ag-
gregate voting power is less than 50 
percent of the total voting power of the 
organization’s governing body) or if 
one or more of such persons has the 
right to exercise veto power over the 
actions of such organization relevant 
to any potential acts of self-dealing. A 
private foundation shall not be re-
garded as having control over an orga-
nization merely because it exercises 
expenditure responsibility (as defined 
in section 4945 (d)(4) and (h)) with re-
spect to contributions to such organi-
zation. See example (6) of subparagraph 
(8) of this paragraph. 

(6) Certain transactions involving lim-
ited amounts. The term ‘‘indirect self-
dealing’’ shall not include any trans-
action between a disqualified person 
and an organization controlled by a 
private foundation (within the meaning 
of subparagraph (5) of this paragraph) 
or between two disqualified persons 
where the foundation’s assets may be 
affected by the transaction if: 

(i) The transaction arises in the nor-
mal and customary course of a retail 
business engaged in with the general 
public, 

(ii) In the case of a transaction be-
tween a disqualified person and an or-
ganization controlled by a private 
foundation, the transaction is at least 
as favorable to the organization con-
trolled by the foundation as an arm’s-
length transaction with an unrelated 
person, and 

(iii) The total of the amounts in-
volved in such transactions with re-

spect to any one such disqualified per-
son in any one taxable year does not 
exceed $5,000. 

See example (7) of subparagraph (8) of 
this paragraph. 

(7) Applicability of statutory exceptions 
to indirect self-dealing. The term ‘‘indi-
rect self-dealing’’ shall not include a 
transaction involving one or more dis-
qualified persons to which a private 
foundation is not a party, in any case 
in which the private foundation, by 
reason of section 4941(d)(2), could itself 
engage in such a transaction. Thus, for 
example, even if a private foundation 
has control (within the meaning of sub-
paragraph (5) of this paragraph) of a 
corporation, the corporation may pay 
to a disqualified person, except a gov-
ernment official, reasonable compensa-
tion for personal services. 

(8) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples:

Example (1). Private foundation P owns the 
controlling interest of the voting stock of 
corporation X, and as a result of such inter-
est, elects a majority of the board of direc-
tors of X. Two of the foundation managers, A 
and B, who are also directors of corporation 
X, form corporation Y for the purpose of 
building and managing a country club. A and 
B receive a total of 40 percent of Y’s stock, 
making Y a disqualified person with respect 
to P under section 4946(a)(1)(E). In order to 
finance the construction and operation of 
the country club, Y requested and received a 
loan in the amount of $4 million from X. The 
making of the loan by X to Y shall con-
stitute an indirect act of self-dealing be-
tween P and Y.

Example (2). Private foundation W owns the 
controlling interest of the voting stock of 
corporation X, a manufacturer of certain 
electronic computers. Corporation Y, a dis-
qualified person with respect to W, owns the 
patent for, and manufactures, one of the es-
sential component parts used in the com-
puters. X has been making regular purchases 
of the patented component from Y since 1965, 
subject to the same terms as all other pur-
chasers of such component parts. X could not 
buy similar components from another 
source. Consequently, X would suffer severe 
economic hardship if it could not continue to 
purchase these components from Y, since it 
would then be forced to develop a computer 
which could be constructed with other com-
ponents. Under these circumstances, the con-
tinued purchase by X from Y of these compo-
nents shall not be an indirect act of self-
dealing between W and Y.
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Example (3). Private foundation Y made a 
grant to M University, an organization de-
scribed in section 170(b)(1)(A)(ii), for the pur-
pose of conducting a seminar to study meth-
ods for improving the administration of the 
judicial system. M is not controlled by Y 
within the meaning of subparagraph (5) of 
this paragraph. In conducting the seminar, 
M made payments to certain government of-
ficials. By the nature of the grant, Y had 
reason to believe that government officials 
would be compensated for participation in 
the seminar. M, however, had completely 
independent control over the selection of 
such participants. Thus, such grant by Y 
shall not constitute an indirect act of self-
dealing with respect to the government offi-
cials.

Example (4). A, a substantial contributor to 
P, a private foundation, bequeathed one-half 
of his estate to his spouse and one-half of his 
estate to P. Included in A’s estate is a one-
third interest in AB, a partnership. The 
other two-thirds interest in AB is owned by 
B, a disqualified person with respect to P. 
The one-third interest in AB was subject to 
an option agreement when it was acquired by 
the estate. The executor of A’s estate sells 
the one-third interest in AB to B pursuant to 
such option agreement at the price fixed in 
such option agreement in a sale which meets 
the requirements of subparagraph (3) of this 
paragraph. Under these circumstances, the 
sale does not constitute an indirect act of 
self-dealing between B and P.

Example (5). A bequeathed $100,000 to his 
wife and a piece of unimproved real estate of 
equivalent value to private foundation Z, of 
which A was the creator and a foundation 
manager. Under the laws of State Y, to 
which the estate is subject, title to the real 
estate vests in the foundation upon A’s 
death. However, the executor has the power 
under State law to reallocate the property to 
another beneficiary. During a reasonable pe-
riod for administration of the estate, the ex-
ecutor exercises this power and distributes 
the $100,000 cash to the foundation and the 
real estate to A’s wife. The probate court 
having jurisdiction over the estate approves 
the executor’s action. Under these cir-
cumstances, the executor’s action does not 
constitute an indirect act of self-dealing be-
tween the foundation and A’s wife.

Example (6). Private foundation P owns 20 
percent of the voting stock of corporation W. 
A, a substantial contributor with respect to 
P, owns 16 percent of the voting stock of cor-
poration W. B, A’s son, owns 15 percent of 
the voting stock of corporation W. The terms 
of the voting stock are such that P, A, and 
B could vote their stock in a block to elect 
a majority of the board of directors of W. W 
is treated as controlled by P (within the 
meaning of subparagraph (5) of this para-
graph) for purposes of this example A and B 
also own 50 percent of the stock of corpora-

tion Y, making Y a disqualified person with 
respect to P under section 4946(a)(1)(E). W 
makes a loan to Y of $1 million. The making 
of this loan by W to Y shall constitute an in-
direct act of self-dealing between P and Y.

Example (7). A, a disqualified person with 
respect to private foundation P, enters into 
a contract with corporation M, which is also 
a disqualified person with respect to P. P 
owns 20 percent of M’s stock, and controls M 
within the meaning of subparagraph (5) of 
this paragraph. M is in the retail department 
store business. Purchases by A of goods sold 
by M in the normal and customary course of 
business at retail or higher prices are not in-
direct acts of self-dealing so long as the total 
of the amounts involved in all of such pur-
chases by A in any one year does not exceed 
$5,000.

[T.D. 7270, 38 FR 9493, Apr. 17, 1973, as amend-
ed by 38 FR 12604, May 14, 1973]

§ 53.4941(d)–2 Specific acts of self-deal-
ing. 

Except as provided in § 53.4941(d)–3 or 
§ 53.4941(d)–4: 

(a) Sale or exchange of property—(1) In 
general. The sale or exchange of prop-
erty between a private foundation and 
a disqualified person shall constitute 
an act of self-dealing. For example, the 
sale of incidental supplies by a dis-
qualified person to a private founda-
tion shall be an act of self-dealing re-
gardless of the amount paid to the dis-
qualified person for the incidental sup-
plies. Similarly, the sale of stock or 
other securities by a disqualified per-
son to a private foundation in a ‘‘bar-
gain sale’’ shall be an act of self-deal-
ing regardless of the amount paid for 
such stock or other securities. An in-
stallment sale may be subject to the 
provisions of both section 4941(d)(1)(A) 
and section 4941(d)(1)(B). 

(2) Mortgaged property. For purposes 
of subparagraph (1) of this paragraph, 
the transfer of real or personal prop-
erty by a disqualified person to a pri-
vate foundation shall be treated as a 
sale or exchange if the foundation as-
sumes a mortgage or similar lien which 
was placed on the property prior to the 
transfer, or takes subject to a mort-
gage or similar lien which a disquali-
fied person placed on the property 
within the 10-year period ending on the 
date of transfer. For purposes of this 
subparagraph, the term ‘‘similar lien’’ 
shall include, but is not limited to, 
deeds of trust and vendors’ liens, but 
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