Internal Revenue Service, Treasury

(iii) Not more than half of its support
is normally received from gross invest-
ment income.

(2) Definitions and special rules. For
purposes of this paragraph:

(i) Support. The term support shall
have the same meaning as in section
509(d).

(ii) Substantially all. The term sub-
stantially all shall have the same mean-
ing as in paragraph (c) of §53.4942(b)-1.

(iii) Support from exempt organizations.
The support received from any one ex-
empt organization may be counted to-
wards satisfaction of the support test
described in this paragraph only if the
foundation receives support from no
fewer than five exempt organizations.
For example, a foundation which nor-
mally receives 20 percent of its support
(other than gross investment income)
from each of five exempt organizations
may qualify under this paragraph even
though it receives no support from the
general public. However, if a founda-
tion normally received 10 percent of its
support from each of three exempt or-
ganizations and the balance of its sup-
port from sources other than exempt
organizations, such support could not
be taken into account in determining
whether the foundation had satisfied
the support test set forth in this para-
graph.

(iv) Support from the general public.
“Support’’ received from an individual,
or from a trust or corporation (other
than an exempt organization), shall be
taken into account as support from the
general public only to the extent that
the total amount of the support re-
ceived from any such individual, trust,
or corporation during the period for de-
termining the normal sources of the
foundation’s support (as set forth in
§53.4942 (b)-3) does not exceed 1 percent
of the foundation’s total support (other
than gross investment income) for such
period. In applying this 1-percent limi-
tation, all support received by the
foundation from any person and from
any other person or persons standing in
a relationship to such person which is
described in section 4946(a)(1) (C)
through (G) and the regulations there-
under shall be treated as received from
one person. For purposes of this para-
graph, support received from a govern-
mental unit described in section

§53.4942(b)-3

170(c)(1) shall be treated as support re-
ceived from the general public, but
shall not be subject to the 1-percent
limitation.

§53.4942(b)-3 Determination of com-
pliance with operating foundation
tests.

(a) In general. A foundation may sat-
isfy the income test and either the as-
sets, endowment, or support test by
satisfying such tests for any 3 taxable
years during a 4-year period consisting
of the taxable year in question and the
three immediately preceding taxable
years or on the basis of an aggregation
of all pertinent amounts of income or
assets held, received, or distributed
during such 4-year period. A foundation
may not use one method for satisfying
the income test described in paragraph
(a) of §53.4942(b)-1 and another for sat-
isfying either the assets, endowment,
or support test described in §53.4942(b)-
2. Thus, if a foundation satisfies the in-
come test on the 3-out-of-4-year basis
for a particular taxable year, it may
not use the aggregation method for
satisfying either the assets, endow-
ment, or support test for such par-
ticular taxable year. However, the fact
that a foundation has chosen one meth-
od for satisfying the tests under
§§53.4942(b)-1 and 53.4942(b)-2 for 1 tax-
able year will not preclude it from sat-
isfying such tests for a subsequent tax-
able year by the alternate method. If a
foundation fails to satisfy the income
test and either the assets, endowment,
or support test for a particular taxable
year under either the 3-out-of-4-year
method or the aggregation method, it
shall be treated as a nonoperating
foundation for such taxable year and
for all subsequent taxable years until
it satisfies the tests set forth in
§§53.4942(b)-1 and 53.4942(b)-2 for a tax-
able year occurring after the taxable
year in which it was treated as a non-
operating foundation.

(b) New organications—(1) In general.
Except as provided in subparagraph (2)
of this paragraph, an organization or-
ganized after December 31, 1969, will be
treated as an operating foundation
only if it has satisfied the tests set
forth in §§53.4942(b)-1 and 53.4942(b)-2
for its first taxable year of existence. If
an organization satisfies such tests for
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its 1st taxable year, it will be treated
as an operating foundation from the
beginning of such taxable year. If such
is the case, the organization will be
treated as an operating foundation for
its 2d and 3d taxable years of existence
only if it satisfies the tests set forth in
§§53.4942(b)-1 and 53.4942(b)-2 by the ag-
gregation method for all such taxable
years that it has been in existence.

(2) Special rule. An organization orga-
nized after December 31, 1969, will be
treated as an operating foundation
prior to the end of its 1st taxable year
if such organization has made a good
faith determination that it is likely to
satisfy the income test set forth in
paragraph (a) of §53.4942(b)-1 and one of
the tests set forth in §53.4942(b)-2 for
such 1st taxable year pursuant to sub-
paragraph (1) of this paragraph. Such a
“good faith determination’ ordinarily
will be considered as made where the
determination is based on an affidavit
or opinion of counsel of such organiza-
tion that such requirements will be
satisfied. Such an affidavit or opinion
must set forth sufficient facts con-
cerning the operations and support of
such organization for the Commis-
sioner to be able to determine that
such organization is likely to satisfy
such requirements. An organization
which, pursuant to this subparagraph,
has been treated as an operating foun-
dation for its 1lst taxable year, but ac-
tually fails to qualify as an operating
foundation under subparagraph (1) of
this paragraph for such taxable year,
will be treated as a private foundation
which is not an operating foundation
as of the 1st day of its 2d taxable year
for purposes of making any determina-
tion under the internal revenue laws
with respect to such organization. The
preceding sentence shall not apply if
such organization establishes to the
satisfaction of the Commissioner that
it is likely to qualify as an operating
foundation on the basis of its 2d, 3d,
and 4th taxable years. Thus, if such an
organization fails to qualify as an oper-
ating foundation in its 2d, 3d, or 4th
taxable year after having failed in its
1st taxable year, it will be treated as a
private foundation which is not an op-
erating foundation as of the 1st day of
such 2d, 3d, or 4th taxable year in
which it fails to qualify as an operating
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foundation, except as otherwise pro-
vided by paragraph (d) of this section.
Such status as a private foundation
which is not an operating foundation
will continue until such time as the or-
ganization is able to satisfy the tests
set forth in §§53.4942(b)-1 and 53.4942(b)-
2 by either the 3-out-of-4-year method
or the aggregation method. For the
status of grants or contributions made
to such an organization with respect to
sections 170 and 4942, see paragraph (d)
of this section.

(c) Transitional rule for existing organi-
ecations. An organization organized be-
fore December 31, 1969 (including orga-
nizations deemed to be so organized by
virtue of the principles of paragraph
(e)(2) of §53.4942(a)-2), but which is un-
able to satisfy the tests under
§§53.4942(b)-1 and 53.4942(b)-2 for its
first taxable year beginning after De-
cember 31, 1969 on the basis of its oper-
ations for taxable years prior to such
taxable year by either the 3-out-of-4-
yvear method or the aggregation meth-
od, will be treated as a new organiza-
tion for purposes of paragraph (b) of
this section only if:

(1) The organization changes its
methods of operation prior to its first
taxable year beginning after December
31, 1972 to conform to the requirements
of §§53.4942(b)-1 and 53.4942 (b)-2;

(2) The organization has made a good
faith determination (within the mean-
ing of paragraph (b) (2) of the section)
that it is likely to satisfy the tests set
forth in §§53.4942(b)-1 and 53.4942(b)-2
prior to its first taxable year beginning
after December 31, 1972 on the basis of
its income or assets held, received, or
distributed during its taxable years be-
ginning in 1970 through 1972; and

(3) Such good faith determination is
attached to the return the organization
is required to file under section 6033 for
its taxable year beginning in 1972.

(d) Treatment of contributions—(1) In
general. The status of grants or con-
tributions made to an operating foun-
dation with respect to sections 170 and
4942 will not be affected until notice of
change of status of such organization is
made to the public (such as by publica-
tion in the Internal Revenue Bulletin),
unless the grant or contribution was
made after:
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(i) The act or failure to act that re-
sulted in the organization’s inability to
satisfy the requirements of §§53.4942
(b)-1 and 53.4942(b)-2, and the grantor
or contributor was responsible for, or
was aware of, such act or failure to act,
or

(ii) The grantor or contributor ac-
quired knowledge that the Commis-
sioner has given notice to such organi-
zation that it would be deleted from
classification as an operating founda-
tion.

(2) Exception. For purposes of sub-
paragraph (1) (i) of this paragraph, a
grantor or contributor will not be con-
sidered to be responsible for, or aware
of, the act or failure to act that re-
sulted in the grantee organization’s in-
ability to satisfy the requirements of
§§53.4942 (b)-1 and 53.4942(b)-2 if such
grantor or contributor has made his
grant or contribution in reliance upon
a written statement by the grantee or-
ganization that such grant or contribu-
tion would not result in the inability of
such grantee organization to qualify as
an operating foundation. Such a state-
ment must be signed by a foundation
manager (as defined in section 4946(b))
of the grantee organization and must
set forth sufficient facts concerning
the operations and support of such
grantee organization to assure a rea-
sonably prudent man that his grant or
contribution will not result in the
grantee organization’s inability to
qualify as an operating foundation.

Subpart D—Taxes on Excess
Business Holdings

AUTHORITY: Secs. 4943 and 7805, Internal
Revenue Code of 1954, 68A Stat. 917, 83 Stat.
507; 26 U.S.C. 4943, 7805.

SOURCE: T.D. 7496, 42 FR 46285, Sept. 15,
1977, unless otherwise noted.

§53.4943-1 General rule; purpose.

Generally, under section 4943, the
combined holdings of a private founda-
tion and all disqualified persons (as de-
fined in section 4946(a)) in any corpora-
tion conducting a business which is not
substantially related (aside from the
need of the foundation for income or
funds or the use it makes of the profits
derived) to the exempt purposes of the
foundation are limited to 20 percent of

§53.4943-2

the voting stock in such corporation.
In addition, the combined holdings of a
private foundation and all disqualified
persons in any unincorporated business
(other than a sole proprietorship)
which 1is mnot substantially related
(aside from the need of the foundation
for income or funds or the use it makes
of the profits derived) to the exempt
purposes of such foundation are limited
to 20 percent of the beneficial or profits
interest in such business. In the case of
a sole proprietorship which is not sub-
stantially related (within the meaning
of the preceding sentence), section 4943
provides that a private foundation
shall have no permitted holdings.
These general provisions are subject to
a number of exceptions and special pro-
visions which will be described in fol-
lowing sections.

§53.4943-2 Imposition of tax on excess
business holdings of private foun-
dations.

(a) Imposition of initial tax—(1) In gen-
eral—(1) Initial tax. Section 4943(a)(1)
imposes an initial excise tax (the ‘‘ini-
tial tax’’) on the excess business hold-
ings of a private foundation for each
taxable year of the foundation which
ends during the taxable period defined
in section 4943(d)(2). The amount of
such tax is equal to 5 percent of the
total value of all the private founda-
tion’s excess business holdings in each
of its business enterprises. In deter-
mining the value of the excess business
holdings of the foundation subject to
tax under section 4943, the rules set
forth in §§20.2031-1 through 20.2031-3 of
this chapter (Estate Tax Regulations)
shall apply.

(i1) Disposition of certain excess busi-
ness holdings within ninety days. In any
case in which a private foundation ac-
quires excess business holdings, other
than as a result of a purchase by the
foundation, the foundation shall not be
subject to the taxes imposed by section
4943, but only if it disposes of an
amount of its holdings so that it no
longer has such excess business hold-
ings within 90 days from the date on
which it knows, or has reason to know,
of the event which caused it to have
such excess business holdings. Simi-
larly, a private foundation shall not be
subject to the taxes imposed by section
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