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(ii) After the redemption, F holds 14.3%
(100/700) of the X stock and D holds 50% (350/
700), for combined holdings of 64.3%. Because
the combined holdings exceed the sub-
stituted combined voting level (45%) by more
than F’s entire holdings, all of the F stock is
excess business holdings. However, all of F’s
stock will be treated as acquired other than
by purchase under §53.4943-6(d)(1) and there-
fore will be treated under section 4943(c)(6)
and this section, as held by a disqualified
person for five years from the date of the re-
demption (through November 30, 1986). If the
combined holdings of F and its disqualified
person are reduced to 45 percent by the end
of the five year period, F may retain a por-
tion of its holdings in X (limited to no more
than the foundation voting and value level of
10 percent).

Example (7). Assume the same facts as in
Example (6), except that D loaned the money
to X that was used to redeem A’s shares.
Under these facts, the increased holdings re-
sult from a prohibited transaction described
in paragraph (d)(2) of this section. Therefore,
all of F’s stock will be treated as acquired by
purchase by a disqualified person under
§53.4943-6(d)(2). F will have 90 days after the
redemption in which to dispose of its hold-
ings or to reduce its holdings and the com-
bined holdings to the levels held prior to the
redemption as discussed in Example (6).

Example (8). (i) F, a private foundation, has
held 100% of the outstanding stock of X cor-
poration since 1960. F also holds 15% of the
voting stock of Y corporation. Both X and Y
are active business corporations. X has $1
million in net assets used in its trade or
business and Y has $6.7 million used in its
trade or business. On June 1, 1985, Y is
merged into X. After the merger F holds 25%
of the voting stock of X. No person other
than F controls X after the merger.

(ii) Because more than 40% of Y was ac-
quired and the net assets of X, the acquiring
corporation, used in its trade or business
prior to the merger represent less than 15%
of the net assets of Y used in its trade or
business, the merger is a prohibited trans-
action described in paragraph (d)(2)(iii).
Therefore, only 15% of the stock X is treat-
ed, pursuant to paragraph (b), as the stock
held by F prior to the redemption. F’s hold-
ing of 5% (the excess of F’s 25% holdings over
the 20% permitted holdings in X (determined
under section 4943(c)(2)) are treated as pur-
chased by a disqualified person pursuant to
§53.4943-6(d)(2). F will have 90 days after
June 1, 1985, in which to dispose of the 5% ex-
cess holdings.

[T.D. 7944, 49 FR 6480, Feb. 22, 1984]
§53.4943-8 Business holdings;
structive ownership.

(a) Constructive ownership—(1) In gen-
eral. For purposes of section 4943, in

con-
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computing the holdings in a business
enterprise of a private foundation, or a
disqualified person (as defined in sec-
tion 4946), any stock or other interest
owned, directly or indirectly, by or for
a corporation, partnership, estate or
trust shall be considered as being
owned proportionately by or for its
shareholders, partners, or beneficiaries
except as otherwise provied paragraphs
(b), (¢) and (d) of this section. Any in-
terest in a business enterprise actually
or constructively owned by a share-
holder of a corporation, a partner of a
partnership, or beneficiary of an estate
or trust shall not be considered as con-
structively held by the corporation,
partnership, trust or estate. Further, if
any corporation, partnership, estate or
trust has a warrant or other option to
acquire an interest in a business enter-
prise, such interest is not deemed to be
constructively owned by such entity
until the option is exercised. (See para-
graph (b)(2) of §53.4943-3 for rules that
options are not stock for purposes of
determining excess business holdings.)

(2) Powers of appointment. Any inter-
est in business enterprise over which a
foundation or a disqualified person has
a power of appointment exercisable in
favor of the foundation or a disquali-
fied person shall be considered owned
by the foundation or disqualified per-
son holding such power of appoint-
ment.

(3) Determination of extent of construc-
tive ownership. If an interest in a busi-
ness enterprise owned by a corporation
is constructively owned by a share-
holder, each shareholder’s proportion
of ownership is generally computed on
the basis of the voting stock each
shareholder has in the corporation. In
determining holdings permitted under
section 4943(c) (4) and (5), each share-
holder’s proportion of ownership in the
business enterprise shall also be com-
puted on the basis of value, taking into
account both voting and nonvoting
stock held by the shareholder.

(4) Nonvoting stock. If a private foun-
dation, its disqualified persons, or
both, own (directly or constructively)
nonvoting stock of a parent corpora-
tion, the holdings of which are treated
as constructively owned by its share-
holders by reason of section 4943(d)(1)
and this section, such nonvoting stock
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shall be treated as nonvoting stock of
any corporation in which the parent
corporation holds an interest for pur-
poses of the limitation on the holding
of nonvoting stock under section
4943(c)(2)(A) and §53.4943-3(b)(2).

(b) Interests held by certain disqualified
persons. In the case of an entity that is
a disqualified person (other than an en-
tity described in section 4946(a)(1)(H)),
the holdings of which are treated as
constructively owned by its share-
holders, partners, or beneficiaries, for
purposes of determining the total hold-
ings of disqualified persons the hold-
ings of the entity shall be considered
held by a disqualified person only to
the extent such holdings are treated as
constructively owned by disqualified
persons who are shareholders, partners,
or beneficiaries of the entity. In the
case of an entity described in section
4946(a)(1)(H) or an entity, the holdings
of which are not treated as construc-
tively owned by its shareholders, part-
ners, or beneficiaries, all holdings of
such entity shall be treated as held by
a disqualified person if and only if the
entity itself is a disqualified person.

(b) Estates and trusts—(1) In general.
Any interest actually or constructively
owned by an estate or trust is deemed
constructively owned, in the case of an
estate, by its beneficiaries or, in the
case of a trust, by its remainder bene-
ficiaries except as provided in para-
graphs (b) (2), (3) and (4) of this section
(relating to certain split-interest
trusts described in section 4947(a)(2), to
trusts of qualified pension, profit-shar-
ing, and stock bonus plans described in
section 401(a) and to revocable trusts).
Thus, if a trust owns 100 percent of the
stock of a corporation A, and if, on an
actuarial basis, W’s life interest in the
trust is 15 percent, Y’s life interest is 25
percent, and Z’s remainder interest is
60 percent, under this paragraph (b), Z
will be considered to be the owner of
100 percent of the stock of corporation
A. See §53.4943-4, §53.4943-5 and
§53.4943-6 for rules relating to certain
actual or constructive holdings of a
foundation being treated as held by a
disqualified person. For the treatment
of certain property acquired by an es-
tate or trust after May 26, 1969, see
paragraph (a)(2) of §53.4943-5.

§53.4943-8

(2) Split-interest trusts—@{i) Amounts
transferred in trust after May 26, 1969. In
the case of an interest in a business en-
terprise which was transferred to a
trust described in section 4947(a)(2)
after May 26, 1969, for the benefit of a
private foundation, no portion of such
interest shall be considered as owned
by the private foundation:

(A) If the foundation holds only an
income interest in the trust, or

(B) If the foundation holds only a re-
mainder interest in the trust (unless
the foundation can exercise primary in-
vestment discretion with respect to
such interest)

until such trust ceases to be so de-
scribed. See section 4947(a)(2) and (b)(3)
and the regulations thereunder for
rules relating to such trusts. See also
sections 4946(a)(1) (G) and (H) and the
regulations thereunder for rules relat-
ing to when a trust described in this
paragraph (b)(2) is itself a disqualified
person.

(ii) Amounts transferred in trust on or
before May 26, 1969. In the case of an in-
terest in a business enterprise which
was transferred to a trust described in
section 4947(a)(2) (without regard to
section 4947(a)(2)(C)) on or before May
26, 1969, for the benefit of a private
foundation, no portion of such interest
shall be considered as owned by the
foundation until it is actually distrib-
uted to the foundation or until the
trust ceases to be so described. See sec-
tion 4943(c)(6) and §53.4943-5 for rules
relating to certain trusts which were
irrevocable on May 26, 1969.

(3) Employee benefit trusts. An interest
in a business enterprise owned by a
trust described in section 401(a) (pen-
sion and profit-sharing plans) shall not
be considered as owned by its bene-
ficiaries, unless disqualified persons
(within the meaning of section 4946)
control the investment of the trust as-
sets.

(4) Revocable trusts. An interest in a
business enterprise owned by a rev-
ocable trust shall be treated as owned
by the grantor of such trust.

(b) Estates. For purposes of applying
section 4943(d)(1) to estates, the term
“beneficiary’’ includes any person (in-
cluding a private foundation) entitled
to receive property of a decedent pur-
suant to a will or pursuant to laws of
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descent and distribution. However, a
person shall no longer be considered a
beneficiary of an estate when all the
property to which he is entitled has
been received by him, when he no
longer has a claim against the estate
and when there is only a remote possi-
bility that it will be necessary for the
estate to seek the return of property or
to seek payment from him by contribu-
tion or otherwise to satisfy claims
against the estate or expenses of ad-
ministration. When pursuant to the
preceding sentence, a person (including
a private foundation) ceases to be a
beneficiary, stock or another interest
in a business enterprise owned by the
estate shall not thereafter be consid-
ered owned by such person. If any per-
son is the constructive owner of an in-
terest in a business enterprise actually
held by an estate, the date of death of
the testator or decedent intestate shall
be the first day on which such person
shall be considered a constructive
owner of such interest. See §53.4943-5
for rules relating to wills executed on
or before May 26, 1969.

(c) Corporation actively engaged in a
trade or business—(1) In general. Except
as provided in paragraphs (c¢)(2) and (3)
of this section, any interest (whether
or not in a separate entity) owned by a
corporation which is actively engaged
in a trade or business shall not be
deemed to be constructively owned by
such corporation’s shareholders.

(2) Actively engaged in a trade or busi-
ness. For purposes of paragraph (c)(1) of
this section:

(i) A corporation shall not be
considerd to be actively engaged in a
trade or business if the corporation is
not a business enterprise by reason of
section 4943(d)(3) (A) or (B) and
§53.4943-10 (b) or (¢);

(ii) In the case of a corporation which
owns passive holdings and is actively
engaged in a trade or business, such
corporation shall not be considered to
be actively engaged in a trade or busi-
ness if the net assets used in such trade
or business are insubstantial when
compared to passive holdings.

(3) Exceptions. If a corporation has
been involved in a prohibited trans-
action, any interest in a business en-
terprise owned by such corporation
shall be treated as constructively
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owned by its shareholders, whether or
not such corporation is actively en-
gaged in a trade or business. For a defi-
nition of prohibited transaction, see
§53.4943-7 (d)(2).

(4) Affiliated group. In applying this
paragraph to the common parent in an
affiliated group (as defined in §53.4943-
10 (c)(3)(ii)), the assets and activities of
the affiliated group shall be treated as
the assets and activities of the com-
mon parent.

(d) Partnerships. Any interest in a
business enterprise which is owned by a
partnership shall be deemed to be con-
structively owned by the partners in
such partnerships.

(e) Examples. The provisions of this
section are illustrated by the following
examples.

Example (1). F, a private foundation, di-
rectly owns voting stock of X, a holding
company described in section 4943(d)(3)(B).
That stock represents 40% of the voting
power in X and 20% of the value of all out-
standing shares of all classes of stock in X.
F also owns nonvoting stock in X that rep-
resents 10% of the value of all outstanding
shares of all classes of stock in X. D, a dis-
qualified person, owns voting stock of X that
represents 40% of the voting power in X and
20% of the value. D does not own any non-
voting stock in X. X corporation’s only hold-
ing is stock of Y corporation. The Y voting
stock held by X represents 50% of the voting
power in Y and 25% of the value of all out-
standing shares of all classes of stock in Y.
X also owns nonvoting stock in Y that rep-
resents 25% of the value of all outstanding
shares of all classes of stock in Y. Under
paragraph (a)(3) of this section, F and D each
constructively owns 20% of the voting power
in Y through their voting interest in X (40%
of X’s 50% of Y). F also constructively owns
15% of the value of all outstanding shares of
all classes of stock in Y through F’s interest
in X (F’s 30% of the value of X multiplied by
X’s 50% of the value of Y), while D construc-
tively owns 10% of the value of Y (D’s 20% of
the value of X multiplied by X’s 50% of the
value of Y).

Example (2). (i) F, a private foundation,
owns 50% of the one class of nonvoting stock
of X corporation, a corporation described in
section 4943(d)(3)(B) and paragraph (c)(2)(i)
above. D, a disqualified person with respect
to F as described in section 4946(a)(1)(A),
owns 40% of the one class of voting stock of
X. X corporation is a disqualified person
with respect to F because D owns more than
35% of the voting of X. (See section
4946(a)(1)(E)). On January 1, 1980, X purchases
for cash 40% of the only class of stock of Y
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corporation, a retail clothing store, from un-
related third parties.

(ii) Under paragraph (a)(4) of this section,
F is treated as owning nonvoting stock of Y.
Although X is a disqualified person, its hold-
ings are not treated as held by disqualified
persons except as constructive holdings.
Therefore, the ‘‘deemed” nonvoting stock in
Y is a permitted holding because D, a dis-
qualified person with respect to F, construc-
tively owns only 16% of the voting stock of
Y (less than 20% permitted under section
4943(c)(2)).

Example (3). (i) The facts are the same as in
Example (2), except that X purchases 100% of
this stock of Y corporation. Under paragraph
(a)(4) of this section, F is treated as owning
nonvoting stock of Y. The ‘‘deemed’” non-
voting stock in Y is not a permitted holdings
because D, a disqualified person with respect
to F, constructively owns 40% of the voting
stock of Y.

Example (4). (i) D, a disqualified person
with respect to F, owns 40% of the one class
of stock in X corporation, an active business.
X is a disqualified person with respect to F.
X acquires 40% of the voting stock in Y cor-
poration. Under paragraph (a)(5) of this sec-
tion, the holdings of X in Y are treated as
held by a disqualified person. F cannot hold
any Y stock, voting or nonvoting.

[T.D. 7496, 42 FR 46285, Sept. 15, 1977, as
amended by T.D. 7944, 49 FR 6484, Feb. 22,
1984]

§53.4943-9 Business holdings; certain
periods.

(a) Taxable period—(1) In general. For
purposes of section 4943, the term
‘“‘taxable period”’ means, with respect
to any excess business holdings of a
private foundation in a business enter-
prise, the period beginning with the
first day on which there are such ex-
cess business holdings and ending on
the earliest of:

(i) The date of mailing of a notice of
deficiency under section 6212 with re-
spect to the tax imposed on the hold-
ings by the section 4943(a);

(ii) The date on which the excess is
eliminated; or

(iii) The date on which the tax im-
posed by section 4943(a) is assessed.

For example, M, a private foundation,
first has excess business holdings in X,
a corporation, on February 5, 1972. A
notice of deficiency is mailed under
section 6212 to M on June 1, 1974. With
respect to M’s excess business holdings
in X, the taxable period begins on Feb-
ruary 5, 1972, and ends on June 1, 1974.

§53.4943-10

(2) Special rule. Where a notice of defi-
ciency referred to in subparagraph
(1)) of this paragraph is not mailed
because there is a waiver of the restric-
tions on assessment and collection of a
deficiency, or because the deficiency is
paid, the date of filing of the waiver or
the date of such payment, respectively,
shall be treated as the end of the tax-
able period.

(3) Suspension of taxable period for 90
days. In any case in which a private
foundation has excess business hold-
ings solely because of the acquisition
of an interest in a business enterprise
to which paragraph (a)(1) (ii) or (iii) of
§53.4943-2 applies, the taxable period
described in paragraph (a) of this sec-
tion shall be suspended for the 90-day
period (as extended) starting with the
date on which the foundation knows or
has reason to know of the acquisition,
provided that at the end of such period
the foundation has disposed of such ex-
cess holdings.

(b) Cross reference. For rules relating
to taxable events that are corrected
within the correction period, defined in
section 4863(e), see section 4861(a) and
the regulations thereunder.

(c) Correction. For purposes of section
4943, correction shall be considered as
made when no interest in the enter-
prise held by the foundation is classi-
fied as an excess business holdings
under section 4943(c)(1). In any case
where the private foundation has ex-
cess business holdings which are con-
structively held for it under section
4943(c)(1), correction shall be consid-
ered made when either a corporation,
partnership, estate, or trust in which
holdings in such enterprise are con-
structively held for the foundation or a
disqualified person; the foundation
itself; or a disqualified person disposes
of a sufficient interest in the enterprise
so that no interest in the enterprise
held by the foundation is classified as
excess business holdings under section
4943(c)(1).

[T.D. 7496, 42 FR 46285, Sept. 15, 1977, as

amended by T.D. 8084, 51 FR 16302, May 2,
1986]

§53.4943-10 Business enterprise; defi-
nition.

(a) In general. (1) Except as provided

in paragraph (b) or (c) of this section

149



