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§53.4958-1 Taxes on excess benefit
transactions.

(a) In general. Section 4958 imposes
excise taxes on each excess benefit
transaction (as defined in section
4958(c) and §53.4958-4) between an appli-
cable tax-exempt organization (as de-
fined in section 4958(e) and §53.4958-2)
and a disqualified person (as defined in
section 4958(f)(1) and §53.4958-3). A dis-
qualified person who receives an excess
benefit from an excess benefit trans-
action is liable for payment of a sec-
tion 4958(a)(1) excise tax equal to 25
percent of the excess benefit. If an ini-
tial tax is imposed by section 4958(a)(1)
on an excess benefit transaction and
the transaction is not corrected (as de-
fined in section 4958(f)(6) and §53.4958-7)
within the taxable period (as defined in
section 4958(f)(5) and paragraph
(c)(2)(ii) of this section), then any dis-
qualified person who received an excess
benefit from the excess benefit trans-
action on which the initial tax was im-
posed is liable for an additional tax of
200 percent of the excess benefit. An or-
ganization manager (as defined in sec-
tion 4958(f)(2) and paragraph (d) of this
section) who participates in an excess
benefit transaction, knowing that it
was such a transaction, is liable for
payment of a section 4958(a)(2) excise
tax equal to 10 percent of the excess
benefit, unless the participation was
not willful and was due to reasonable
cause. If an organization manager also
receives an excess benefit from an ex-
cess benefit transaction, the manager
may be liable for both taxes imposed
by section 4958(a).
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(b) Excess benefit defined. An excess
benefit is the amount by which the
value of the economic benefit provided
by an applicable tax-exempt organiza-
tion directly or indirectly to or for the
use of any disqualified person exceeds
the value of the consideration (includ-
ing the performance of services) re-
ceived for providing such benefit.

(c) Taxes paid by disqualified person—
(1) Initial tax. Section 4958(a)(1) imposes
a tax equal to 25 percent of the excess
benefit on each excess benefit trans-
action. The section 4958(a)(1) tax shall
be paid by any disqualified person who
received an excess benefit from that
excess benefit transaction. With re-
spect to any excess benefit transaction,
if more than one disqualified person is
liable for the tax imposed by section
4958(a)(1), all such persons are jointly
and severally liable for that tax.

(2) Additional tax on disqualified per-
son—(i) In general. Section 4958(b) im-
poses a tax equal to 200 percent of the
excess benefit in any case in which sec-
tion 4958(a)(1) imposes a 25-percent tax
on an excess benefit transaction and
the transaction is not corrected (as de-
fined in section 4958(f)(6) and §53.4958-7)
within the taxable period (as defined in
section 4958(£)(5) and paragraph
(c)(2)(ii) of this section). If a disquali-
fied person makes a payment of less
than the full correction amount under
the rules of §53.4958-7, the 200-percent
tax is imposed only on the unpaid por-
tion of the correction amount (as de-
scribed in §53.4958-7(c)). The tax im-
posed by section 4958(b) is payable by
any disqualified person who received an
excess benefit from the excess benefit
transaction on which the initial tax
was imposed by section 4958(a)(1). With
respect to any excess benefit trans-
action, if more than one disqualified
person is liable for the tax imposed by
section 4958(b), all such persons are
jointly and severally liable for that
tax.

(i) Tazable period. Taxable period
means, with respect to any excess ben-
efit transaction, the period beginning
with the date on which the transaction
occurs and ending on the earlier of—

(A) The date of mailing a notice of
deficiency under section 6212 with re-
spect to the section 4958(a)(1) tax; or
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(B) The date on which the tax im-
posed by section 4958(a)(1) is assessed.

(iii) Abatement if correction during the
correction period. For rules relating to
abatement of taxes on excess benefit
transactions that are corrected within
the correction period, as defined in sec-
tion 4963(e), see sections 4961(a), 4962(a),
and the regulations thereunder. The
abatement rules of section 4961 specifi-
cally provide for a 90-day correction pe-
riod after the date of mailing a notice
of deficiency under section 6212 with
respect to the section 4958(b) 200-per-
cent tax. If the excess benefit is cor-
rected during that correction period,
the 200-percent tax imposed shall not
be assessed, and if assessed the assess-
ment shall be abated, and if collected
shall be credited or refunded as an
overpayment. For special rules relating
to abatement of the 25-percent tax, see
section 4962.

(d) Tax paid by organization man-
agers—(1) In general. In any case in
which section 4958(a)(1) imposes a tax,
section 4958(a)(2) imposes a tax equal to
10 percent of the excess benefit on the
participation of any organization man-
ager who knowingly participated in the
excess benefit transaction, unless such
participation was not willful and was
due to reasonable cause. Any organiza-
tion manager who so participated in
the excess benefit transaction must
pay the tax.

(2) Organization manager defined—(i)
In general. An organization manager is,
with respect to any applicable tax-ex-
empt organization, any officer, direc-
tor, or trustee of such organization, or
any individual having powers or re-
sponsibilities similar to those of offi-
cers, directors, or trustees of the orga-
nization, regardless of title. A person is
an officer of an organization if that
person—

(A) Is specifically so designated
under the certificate of incorporation,
by-laws, or other constitutive docu-
ments of the organization; or

(B) Regularly exercises general au-
thority to make administrative or pol-
icy decisions on behalf of the organiza-
tion. A contractor who acts solely in a
capacity as an attorney, accountant, or
investment manager or advisor, is not
an officer. For purposes of this para-
graph (d)(2)(1)(B), any person who has
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authority merely to recommend par-
ticular administrative or policy deci-
sions, but not to implement them with-
out approval of a superior, is not an of-
ficer.

(i1) Special rule for certain committee
members. An individual who is not an
officer, director, or trustee, yet serves
on a committee of the governing body
of an applicable tax-exempt organiza-
tion (or as a designee of the governing
body described in §53.4958-6(c)(1)) that
is attempting to invoke the rebuttable
presumption of reasonableness de-
scribed in §53.4958-6 based on the com-
mittee’s (or designee’s) actions, is an
organization manager for purposes of
the tax imposed by section 4958(a)(2).

(3) Participation. For purposes of sec-
tion 4958(a)(2) and this paragraph (d),
participation includes silence or inac-
tion on the part of an organization
manager where the manager is under a
duty to speak or act, as well as any af-
firmative action by such manager. An
organization manager is not considered
to have participated in an excess ben-
efit transaction, however, where the
manager has opposed the transaction
in a manner consistent with the fulfill-
ment of the manager’s responsibilities
to the applicable tax-exempt organiza-
tion.

(4) Knowing—({) In general. For pur-
poses of section 4958(a)(2) and this para-
graph (d), a manager participates in a
transaction knowingly only if the per-
son—

(A) Has actual knowledge of suffi-
cient facts so that, based solely upon
those facts, such transaction would be
an excess benefit transaction;

(B) Is aware that such a transaction
under these circumstances may violate
the provisions of Federal tax law gov-
erning excess benefit transactions; and

(C) Negligently fails to make reason-
able attempts to ascertain whether the
transaction is an excess benefit trans-
action, or the manager is in fact aware
that it is such a transaction.

(i) Amplification of general rule.
Knowing does not mean having reason
to know. However, evidence tending to
show that a manager has reason to
know of a particular fact or particular
rule is relevant in determining whether
the manager had actual knowledge of
such a fact or rule. Thus, for example,
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evidence tending to show that a man-
ager has reason to know of sufficient
facts so that, based solely upon such
facts, a transaction would be an excess
benefit transaction is relevant in deter-
mining whether the manager has ac-
tual knowledge of such facts.

(iii) Reliance on professional advice. An
organization manager’s participation
in a transaction is ordinarily not con-
sidered knowing within the meaning of
section 4958(a)(2), even though the
transaction is subsequently held to be
an excess benefit transaction, to the
extent that, after full disclosure of the
factual situation to an appropriate pro-
fessional, the organization manager re-
lies on a reasoned written opinion of
that professional with respect to ele-
ments of the transaction within the
professional’s expertise. For purposes
of section 4958(a)(2) and this paragraph
(d), a written opinion is reasoned even
though it reaches a conclusion that is
subsequently determined to be incor-
rect so long as the opinion addresses
itself to the facts and the applicable
standards. However, a written opinion
is not reasoned if it does nothing more
than recite the facts and express a con-
clusion. The absence of a written opin-
ion of an appropriate professional with
respect to a transaction shall not, by
itself, however, give rise to any infer-
ence that an organization manager par-
ticipated in the transaction knowingly.
For purposes of this paragraph, appro-
priate professionals on whose written
opinion an organization manager may
rely, are limited to—

(A) Legal counsel, including in-house
counsel;

(B) Certified public accountants or
accounting firms with expertise regard-
ing the relevant tax law matters; and

(C) Independent valuation experts
who—

(I) Hold themselves out to the public
as appraisers or compensation consult-
ants;

(2) Perform the relevant valuations
on a regular basis;

(3) Are qualified to make valuations
of the type of property or services in-
volved; and

(4) Include in the written opinion a
certification that the requirements of
paragraphs (d)(4)(iii)(C)(I) through (3)
of this section are met.
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(iv) Satisfaction of rebuttable presump-
tion of reasonableness. An organization
manager’s participation in a trans-
action is ordinarily not considered
knowing within the meaning of section
4958(a)(2), even though the transaction
is subsequently held to be an excess
benefit transaction, if the appropriate
authorized body has met the require-
ments of §53.4958-6(a) with respect to
the transaction.

() Wiliful. For purposes of section
4958(a)(2) and this paragraph (d), par-
ticipation by an organization manager
is willful if it is voluntary, conscious,
and intentional. No motive to avoid
the restrictions of the law or the incur-
rence of any tax is necessary to make
the participation willful. However, par-
ticipation by an organization manager
is not willful if the manager does not
know that the transaction in which the
manager is participating is an excess
benefit transaction.

(6) Due to reasonable cause. An organi-
zation manager’s participation is due
to reasonable cause if the manager has
exercised responsibility on behalf of
the organization with ordinary busi-
ness care and prudence.

(T) Limits on liability for management.
The maximum aggregate amount of tax
collectible under section 4958(a)(2) and
this paragraph (d) from organization
managers with respect to any one ex-
cess benefit transaction is $10,000.

(8) Joint and several liability. In any
case where more than one person is lia-
ble for a tax imposed by section
4958(a)(2), all such persons shall be
jointly and severally liable for the
taxes imposed under section 4958(a)(2)
with respect to that excess benefit
transaction.

(9) Burden of proof. For provisions re-
lating to the burden of proof in cases
involving the issue of whether an orga-
nization manager has knowingly par-
ticipated in an excess benefit trans-
action, see section 74564(b) and
§301.7454-2 of this chapter. In these
cases, the Commissioner bears the bur-
den of proof.

(e) Date of occurrence—(1) In general.
Except as otherwise provided, an excess
benefit transaction occurs on the date
on which the disqualified person re-
ceives the economic benefit for Federal
income tax purposes. When a single
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contractual arrangement provides for a
series of compensation or other pay-
ments to (or for the use of) a disquali-
fied person over the course of the dis-
qualified person’s taxable year (or part
of a taxable year), any excess benefit
transaction with respect to these ag-
gregate payments is deemed to occur
on the last day of the taxable year (or
if the payments continue for part of
the year, the date of the last payment
in the series).

(2) Special rules. In the case of bene-
fits provided pursuant to a qualified
pension, profit-sharing, or stock bonus
plan, the transaction occurs on the
date the benefit is vested. In the case
of a transfer of property that is subject
to a substantial risk of forfeiture or in
the case of rights to future compensa-
tion or property (including benefits
under a nonqualified deferred com-
pensation plan), the transaction occurs
on the date the property, or the rights
to future compensation or property, is
not subject to a substantial risk of for-
feiture. However, where the disquali-
fied person elects to include an amount
in gross income in the taxable year of
transfer pursuant to section 83(b), the
general rule of paragraph (e)(1) of this
section applies to the property with re-
spect to which the section 83(b) elec-
tion is made. Any excess benefit trans-
action with respect to benefits under a
deferred compensation plan which vest
during any taxable year of the disquali-
fied person is deemed to occur on the
last day of such taxable year. For the
rules governing the timing of the rea-
sonableness determination for deferred,
contingent, and certain other noncash
compensation, see §53.4958-4(b)(2).

(3) Statute of limitations rules. See sec-
tions 6501(e)(3) and (1) and the regula-
tions thereunder for statute of limita-
tions rules as they apply to section 4958
excise taxes.

(f) Effective date for imposition of
tares—(1) In general. The section 4958
taxes imposed on excess benefit trans-
actions or on participation in excess
benefit transactions apply to trans-
actions occurring on or after Sep-
tember 14, 1995.

(2) Existing binding contracts. The sec-
tion 4958 taxes do not apply to any
transaction occurring pursuant to a
written contract that was binding on
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September 13, 1995, and at all times
thereafter before the transaction oc-
curs. A written binding contract that is
terminable or subject to cancellation
by the applicable tax-exempt organiza-
tion without the disqualified person’s
consent (including as the result of a
breach of contract by the disqualified
person) and without substantial pen-
alty to the organization, is no longer
treated as a binding contract as of the
earliest date that any such termi-
nation or cancellation, if made, would
be effective. If a binding written con-
tract is materially changed, it is treat-
ed as a new contract entered into as of
the date the material change is effec-
tive. A material change includes an ex-
tension or renewal of the contract
(other than an extension or renewal
that results from the person con-
tracting with the applicable tax-ex-
empt organization unilaterally exer-
cising an option expressly granted by
the contract), or a more than inci-
dental change to any payment under
the contract.

[T.D. 8978, 67 FR 3083, Jan. 23, 2002]

§53.4958-2 Definition of
tax-exempt organization.

applicable

(a) Organizations described in section
501(c)(3) or (4) and exempt from taxr under
section 501(a)—(1) In general. An appli-
cable tax-exempt organization is any
organization that, without regard to
any excess benefit, would be described
in section 501(c)(3) or (4) and exempt
from tax under section 501(a). An appli-
cable tax-exempt organization also in-
cludes any organization that was de-
scribed in section 501(c)(3) or (4) and
was exempt from tax under section
501(a) at any time during a five-year
period ending on the date of an excess
benefit transaction (the lookback pe-
riod).

(2) Exceptions from definition of appli-
cable taxr-exempt organization—(i) Private
foundation. A private foundation as de-
fined in section 509(a) is not an applica-
ble tax-exempt organization for section
4958 purposes.

(ii) Govermnmental unit or affiliate. A
governmental unit or an affiliate of a
governmental unit is not an applicable
tax-exempt organization for section
4958 purposes if it is—
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