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the next meeting of the authorized
body or 60 days after the final action or
actions of the authorized body are
taken. Records must be reviewed and
approved by the authorized body as
reasonable, accurate and complete
within a reasonable time period there-
after.

(d) No presumption with respect to non-
fixed payments until amounts are deter-
mined—(1) In general. Except as pro-
vided in paragraph (d)(2) of this sec-
tion, in the case of a payment that is
not a fixed payment (within the mean-
ing of §53.4958-4(a)(3)(ii)), the rebut-
table presumption of this section arises
only after the exact amount of the pay-
ment is determined, or a fixed formula
for calculating the payment is speci-
fied, and the three requirements for the
presumption under paragraph (a) of
this section subsequently are satisfied.
See §53.4958-4(b)(2)(1).

(2) Special rule for certain mon-fixed
payments subject to a cap. If the author-
ized body approves an employment con-
tract with a disqualified person that
includes a non-fixed payment (such as
a discretionary bonus) subject to a
specified cap, the authorized body may
establish a rebuttable presumption
with respect to the non-fixed payment
at the time the employment contract
is entered into if—

(i) Prior to approving the contract,
the authorized body obtains appro-
priate comparability data indicating
that a fixed payment of up to a certain
amount to the particular disqualified
person would represent reasonable
compensation;

(ii) The maximum amount payable
under the contract (taking into ac-
count both fixed and non-fixed pay-
ments) does not exceed the amount re-
ferred to in paragraph (d)(2)(i) of this
section; and

(iii) The other requirements for the
rebuttable presumption of reasonable-
ness under paragraph (a) of this section
are satisfied.

(e) No inference from absence of pre-
sumption. The fact that a transaction
between an applicable tax-exempt or-
ganization and a disqualified person is
not subject to the presumption de-
scribed in this section neither creates
any inference that the transaction is
an excess benefit transaction, nor ex-
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empts or relieves any person from com-
pliance with any Federal or state law
imposing any obligation, duty, respon-
sibility, or other standard of conduct
with respect to the operation or admin-
istration of any applicable tax-exempt
organization.

(f) Period of reliance on rebuttable pre-
sumption. Except as provided in para-
graph (d) of this section with respect to
non-fixed payments, the rebuttable
presumption applies to all payments
made or transactions completed in ac-
cordance with a contract, provided
that the provisions of paragraph (a) of
this section were met at the time the
parties entered into the contract.

[T.D. 8978, 67 FR 3083, Jan. 23, 2002]

§53.4958-7 Correction.

(a) In general. An excess benefit
transaction is corrected by undoing the
excess benefit to the extent possible,
and taking any additional measures
necessary to place the applicable tax-
exempt organization involved in the
excess benefit transaction in a finan-
cial position not worse than that in
which it would be if the disqualified
person were dealing under the highest
fiduciary standards. Paragraph (b) of
this section describes the acceptable
forms of correction. Paragraph (c) of
this section defines the correction
amount. Paragraph (d) of this section
describes correction where a contract
has been partially performed. Para-
graph (e) of this section describes cor-
rection where the applicable tax-ex-
empt organization involved in the
transaction has ceased to exist or is no
longer tax-exempt. Paragraph (f) of
this section provides examples illus-
trating correction.

(b) Form of correction—(1) Cash or cash
equivalents. Except as provided in para-
graphs (b)(3) and (4) of this section, a
disqualified person corrects an excess
benefit only by making a payment in
cash or cash equivalents, excluding
payment by a promissory note, to the
applicable tax-exempt organization
equal to the correction amount, as de-
fined in paragraph (c) of this section.

(2) Anti-abuse rule. A disqualified per-
son will not satisfy the requirements of
paragraph (b)(1) of this section if the
Commissioner determines that the dis-
qualified person engaged in one or
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more transactions with the applicable
tax-exempt organization to circumvent
the requirements of this correction sec-
tion, and as a result, the disqualified
person effectively transferred property
other than cash or cash equivalents.

(3) Special rule relating to nonqualified
deferred compensation. If an excess ben-
efit transaction results, in whole or in
part, from the vesting (as described in
§53.4958-1(e)(2)) of benefits provided
under a nonqualified deferred com-
pensation plan, then, to the extent
that such benefits have not yet been
distributed to the disqualified person,
the disqualified person may correct the
portion of the excess benefit resulting
from the undistributed deferred com-
pensation by relinquishing any right to
receive the excess portion of the undis-
tributed deferred compensation (in-
cluding any earnings thereon).

(4) Return of specific property—@{i) In
general. A disqualified person may,
with the agreement of the applicable
tax-exempt organization, make a pay-
ment by returning specific property
previously transferred in the excess
benefit transaction. In this case, the
disqualified person is treated as mak-
ing a payment equal to the lesser of—

(A) The fair market value of the
property determined on the date the
property is returned to the organiza-
tion; or

(B) The fair market value of the
property on the date the excess benefit
transaction occurred.

(ii) Payment mnot equal to correction
amount. If the payment described in
paragraph (b)(4)(i) of this section is less
than the correction amount (as de-
scribed in paragraph (c) of this sec-
tion), the disqualified person must
make an additional cash payment to
the organization equal to the dif-
ference. Conversely, if the payment de-
scribed in paragraph (b)(4)(i) of this
section exceeds the correction amount
(as described in paragraph (c) of this
section), the organization may make a
cash payment to the disqualified per-
son equal to the difference.

(iii) Disqualified person may mot par-
ticipate in decision. Any disqualified
person who received an excess benefit
from the excess benefit transaction
may not participate in the applicable
tax-exempt organization’s decision
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whether to accept the return of specific
property under paragraph (b)(4)(i) of
this section.

(c) Correction amount. The correction
amount with respect to an excess ben-
efit transaction equals the sum of the
excess benefit (as defined in §53.4958-
1(b)) and interest on the excess benefit.
The amount of the interest charge for
purposes of this section is determined
by multiplying the excess benefit by an
interest rate, compounded annually,
for the period from the date the excess
benefit transaction occurred (as de-
fined in §53.4958-1(e)) to the date of cor-
rection. The interest rate used for this
purpose must be a rate that equals or
exceeds the applicable Federal rate
(AFR), compounded annually, for the
month in which the transaction oc-
curred. The period from the date the
excess benefit transaction occurred to
the date of correction is used to deter-
mine whether the appropriate AFR is
the Federal short-term rate, the Fed-
eral mid-term rate, or the Federal
long-term rate. See section
1274(d)(1)(A).

(d) Correction where contract has been
partially performed. If the excess benefit
transaction arises under a contract
that has been partially performed, ter-
mination of the contractual relation-
ship between the organization and the
disqualified person is not required in
order to correct. However, the parties
may need to modify the terms of any
ongoing contract to avoid future excess
benefit transactions.

(e) Correction in the case of an applica-
ble tax-erempt organization that has
ceased to exist, or is mo longer tax-ex-
empt—(1) In general. A disqualified per-
son must correct an excess benefit
transaction in accordance with this
paragraph where the applicable tax-ex-
empt organization that engaged in the
transaction no longer exists or is no
longer described in section 501(c)(3) or
(4) and exempt from tax under section
501(a).

(2) Section 501(c)(3) organications. In
the case of an excess benefit trans-
action with a section 501(c)(3) applica-
ble tax-exempt organization, the dis-
qualified person must pay the correc-
tion amount, as defined in paragraph
(c) of this section, to another organiza-
tion described in section 501(c)(3) and
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exempt from tax under section 501(a) in
accordance with the dissolution clause
contained in the constitutive docu-
ments of the applicable tax-exempt or-
ganization involved in the excess ben-
efit transaction, provided that—

(i) The organization receiving the
correction amount is described in sec-
tion 170(b)(1)(A) (other than in section
170(b)(1)(A)(vii) and (viii)) and has been
in existence and so described for a con-
tinuous period of at least 60 calendar
months ending on the correction date;

(ii) The disqualified person is not
also a disqualified person (as defined in
§53.4958-3) with respect to the organiza-
tion receiving the correction amount;
and

(iii) The organization receiving the
correction amount does not allow the
disqualified person (or persons de-
scribed in §53.4958-3(b) with respect to
that person) to make or recommend
any grants or distributions by the or-
ganization.

(3) Section 501(c)(4) organizations. In
the case of an excess benefit trans-
action with a section 501(c)(4) applica-
ble tax-exempt organization, the dis-
qualified person must pay the correc-
tion amount, as defined in paragraph
(c) of this section, to a successor sec-
tion 501(c)(4) organization or, if no tax-
exempt successor, to any organization
described in section 501(c)(3) or (4) and
exempt from tax under section 501(a),
provided that the requirements of para-
graphs (e)(2)(1) through (iii) of this sec-
tion are satisfied (except that the re-
quirement that the organization re-
ceiving the correction amount is de-
scribed in section 170(b)(1)(A) (other
than in section 170(b)(1)(A)(vii) and
(viii)) shall not apply if the organiza-
tion is described in section 501(c)(4)).

(f) Examples. The following examples
illustrate the principles of this section
describing the requirements of correc-
tion:

Example 1. W is an applicable tax-exempt
organization for purposes of section 4958. D is
a disqualified person with respect to W. W
employed D in 1999 and made payments to-
taling $12t to D as compensation throughout
the taxable year. The fair market value of
D’s services in 1999 was $7¢. Thus, D received
excess compensation in the amount of $5¢,
the excess benefit for purposes of section
4958. In accordance with §53.4958-1(e)(1), the
excess benefit transaction with respect to
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the series of compensatory payments during
1999 is deemed to occur on December 31, 1999,
the last day of D’s taxable year. In order to
correct the excess benefit transaction on
June 30, 2002, D must pay W, in cash or cash
equivalents, excluding payment with a prom-
issory note, $5t (the excess benefit) plus in-
terest on $5¢ for the period from the date the
excess benefit transaction occurred to the
date of correction (i.e., December 31, 1999, to
June 30, 2002). Because this period is not
more than three years, the interest rate D
must use to determine the interest on the
excess benefit must equal or exceed the
short-term AFR, compounded annually, for
December, 1999 (5.74%, compounded annu-
ally).

Example 2. X is an applicable tax-exempt
organization for purposes of section 4958. B is
a disqualified person with respect to X. On
January 1, 2000, B paid X $6v for Property F.
Property F had a fair market value of $10v
on January 1, 2000. Thus, the sales trans-
action on that date provided an excess ben-
efit to B in the amount of $4v. In order to
correct the excess benefit on July 5, 2005, B
pays X, in cash or cash equivalents, exclud-
ing payment with a promissory note, $4v (the
excess benefit) plus interest on $4v for the
period from the date the excess benefit
transaction occurred to the date of correc-
tion (i.e., January 1, 2000, to July 5, 2005). Be-
cause this period is over three but not over
nine years, the interest rate B must use to
determine the interest on the excess benefit
must equal or exceed the mid-term AFR,
compounded annually, for January, 2000
(6.21%, compounded annually).

Example 3. The facts are the same as in Ex-
ample 2, except that B offers to return Prop-
erty F. X agrees to accept the return of
Property F, a decision in which B does not
participate. Property F has declined in value
since the date of the excess benefit trans-
action. On July 5, 2005, the property has a
fair market value of $9v. For purposes of cor-
rection, B’s return of Property F to X is
treated as a payment of $9v, the fair market
value of the property determined on the date
the property is returned to the organization.
If $9v is greater than the correction amount
($4v plus interest on $4v at a rate that equals
or exceeds 6.21%, compounded annually, for
the period from January 1, 2000, to July 5,
2005), then X may make a cash payment to B
equal to the difference.

Example 4. The facts are the same as in Ex-
ample 3, except that Property F has in-
creased in value since January 1, 2000, the
date the excess benefit transaction occurred,
and on July 5, 2005, has a fair market value
of $13v. For purposes of correction, B’s return
of Property F to X is treated as a payment
of $10v, the fair market value of the property
on the date the excess benefit transaction
occurred. If $10v is greater than the correc-
tion amount ($4v plus interest on $4v at a
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rate that equals or exceeds 6.21%, com-
pounded annually, for the period from Janu-
ary 1, 2000, to July 5, 2005), then X may make
a cash payment to B equal to the difference.

Example 5. The facts are the same as in Ex-
ample 2. Assume that the correction amount
B paid X in cash on July 5, 2005, was $5.58v.
On July 4, 2005, X loaned $5.58v to B, in ex-
change for a promissory note signed by B in
the amount of $5.58v, payable with interest
at a future date. These facts indicate that B
engaged in the loan transaction to cir-
cumvent the requirement of this section that
(except as provided in paragraph (b)(3) or (4)
of this section), the correction amount must
be paid only in cash or cash equivalents. As
a result, the Commissioner may determine
that B effectively transferred property other
than cash or cash equivalents, and therefore
did not satisfy the correction requirements
of this section.

[T.D. 8978, 67 FR 3083, Jan. 23, 2002]

§53.4958-8 Special rules.

(a) Substantive requirements for exemp-
tion still apply. Section 4958 does not af-
fect the substantive standards for tax
exemption under section 501(c)(3) or (4),
including the requirements that the or-
ganization be organized and operated
exclusively for exempt purposes, and
that no part of its net earnings inure to
the benefit of any private shareholder
or individual. Thus, regardless of
whether a particular transaction is
subject to excise taxes under section
4958, existing principles and rules may
be implicated, such as the limitation
on private benefit. For example, trans-
actions that are not subject to section
4958 because of the initial contract ex-
ception described in §53.4958-4(a)(3)
may, under certain circumstances,
jeopardize the organization’s tax-ex-
empt status.

(b) Interaction between section 4958 and
section 7611 rules for church tax inquiries
and examinations. The procedures of
section 7611 will be used in initiating
and conducting any inquiry or exam-
ination into whether an excess benefit
transaction has occurred between a
church and a disqualified person. For
purposes of this rule, the reasonable
belief required to initiate a church tax
inquiry is satisfied if there is a reason-
able belief that a section 4958 tax is due
from a disqualified person with respect
to a transaction involving a church.
See §301.7611-1 Q&A 19 of this chapter.

26 CFR Ch. | (4-1-02 Edition)

(c) Other substantiation requirements.
These regulations, in §53.4958-4(c)(3),
set forth specific substantiation rules.
Compliance with the specific substan-
tiation rules of that section does not
relieve applicable tax-exempt organiza-
tions of other rules and requirements
of the Internal Revenue Code, regula-
tions, Revenue Rulings, and other guid-
ance issued by the Internal Revenue
Service (including the substantiation
rules of sections 162 and 274, or §1.6001-
1(a) and (c) of this chapter).

[T.D. 8978, 67 FR 3083, Jan. 23, 2002]

§53.4961-1 Abatement of second tier
taxes for correction within correc-
tion period.

If any taxable event is corrected dur-
ing the correction period for the event,
then any second tier tax imposed with
respect to the event shall not be as-
sessed. If the tax has been assessed, it
shall be abated. If the tax has been col-
lected, it shall be credited or refunded
as an overpayment. For purposes of
this section, the tax imposed includes
interest, additions to the tax and addi-
tional amounts. For definitions of the
terms second tier tax, taxable event, cor-
rect, and correction period, see §53.4963-1.

§53.4961-2 Court proceedings to deter-
mine liability for second tier tax.

(a) Introduction. Under section 4961
(b) and (c), the period of limitations on
collection may be suspended and as-
sessment or collection of first or sec-
ond tier tax may be prohibited during
the pendency of administrative and ju-
dicial proceedings conducted to deter-
mine a taxpayer’s liability for second
tier tax. This section provides rules re-
lating to the suspension of the limita-
tions period and the prohibitions on as-
sessment and collection. In addition,
this section describes the administra-
tive and judicial proceedings to which
these rules apply.

(b) Initial proceeding—(1) Defined. For
purposes of subpart K, an initial pro-
ceeding means a proceeding described
in subparagraph (2) or (3).

(2) Tax Court proceeding before assess-
ment. A proceeding is described in this
subparagraph (2) if it is a proceeding
with respect to the taxpayer’s liability
for second tier tax and is commenced
in accordance with section 6213 (a).
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