Internal Revenue Service, Treasury

of securities. In the case of a trans-
action between a plan and a disquali-
fied person, value must be determined
as of the date of the transaction. For
all other purposes under this subpara-
graph (5), value must be determined as
of the most recent valuation date
under the plan. An independent ap-
praisal will not in itself be a good faith
determination of value in the case of a
transaction between a plan and a dis-
qualified person. However, in other
cases, a determination of fair market
value based on at least an annual ap-
praisal independently arrived at by a
person who customarily makes such
appraisals and who is independent of
any party to a transaction under
§54.4975-7(b) (9) and (12) will be deemed
to be a good faith determination of
value.

(e) Multiple plans—(1) General rule. An
ESOP may not be considered together
with another plan for purposes of ap-
plying section 401(a) (4) and (b) or sec-
tion 410(b) unless:

(i) The ESOP and such other plan
exist on November 1, 1977, or

(ii) Paragraph (e)(2) of this section is
satisfied.

(2) Special rule for combined ESOP’s.
Two or more ESOP’s, one or more of
which does not exist on November 1,
1977, may be considered together for
purposes of applying section 401(a) (4)
and (5) or section 410(b) only if the pro-
portion of qualifying employer securi-
ties to total plan assets is substan-
tially the same for each ESOP and:

(i) The qualifying employer securi-
ties held by all ESOP’s are all of the
same class; or

(ii) The ratios of each class held to
all such securities held is substantially
the same for each plan.

(38) Amended coverage, contribution, or
benefit structure. For purposes of para-
graph (e)(1)(i) of this section, if the
coverage, contribution, or benefit
structure of a plan that exists on No-
vember 1, 1977 is amended after that
date, as of the effective date of the
amendment, the plan is no longer con-
sidered to be a plan that exists on No-
vember 1, 1977.

(f) Distribution—(1) In general. Except
as provided in paragraph (f) (2) and (3)
of this section, with respect to dis-
tributions, a portion of an ESOP con-
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sisting of stock bonus plan or a money
purchase pension plan is not to be dis-
tinguished from other such plans under
section 401(a). Thus, for example, bene-
fits distributable from the portion of
an ESOP consisting of a stock bonus
plan are distributable only in stock of
the employer. Also, benefits distribut-
able from the money-purchase portion
of the ESOP may be, but are not re-
quired to be, distributable in qualifying
employer securities.

(2) Exempt loan proceeds. If securities
acquired with the proceeds of an ex-
empt loan available for distribution
consist of more than one class, a dis-
tributee must receive substantially the
same proportion of each such class.
However, as indicated in paragraph
(f)(1) of this section, benefits distribut-
able from the portion of an ESOP con-
sisting of a stock bonus plan are dis-
tributable only in stock of the em-
ployer.

(3) Income. Income paid with respect
to qualifying employer securities ac-
quired by an ESOP in taxable years be-
ginning after December 31, 1974, may be
distributed at any time after receipt by
the plan to participants on whose be-
half such securities have been allo-
cated. However, under an ESOP that is
a stock bonus plan, income held by the
plan for a 2-year period or longer must
be distributed under the general rules
described in paragraph (f)(1) of this sec-
tion. (See the last sentence of section
803(h), Tax Reform Act of 1976.)

(Sec. 4975(e)(7),
4975(e)(7)))

[T.D. 7506, 42 FR 44393, Sept. 2, 1977, as
amended by T.D. 7571, 44 FR 1978, Jan. 9, 1979]

(88 Stat. 976, 26 U.S.C.

§54.4975-12 Definition of the term
‘‘qualifying employer security’’.

(a) In general. For purposes of section
4975(e)(8) and this section, the term
“qualifying employer security’ means
an employer security which is:

(1) Stock or otherwise an equity se-
curity, or

(2) A bond, debenture, note, or cer-
tificate or other evidence of indebted-
ness which is described in paragraphs
(1), (2), and (3) of section 503(e).

(b) Special rule. In determining
whether a bond, debenture, note, or
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certificate or other evidence of indebt-
edness is described in paragraphs (1),
(2), and (3) of section 503(e), any organi-
zation described in section 401(a) shall
be treated as an organization subject
to the provisions of section 503.

(Sec. 4975(e)(7) (88 Stat. 976, 26 U.S.C.
4975(e)(7)))

[T.D. 7506, 42 FR 44394, Sept. 2, 1977]

§54.4975-14 Election to pay an excise
tax for certain pre-1975 prohibited
transactions.

(a) In general. Section 2003(c)(1)(B) of
the Employee Retirement Income Se-
curity Act of 1974 (88 Stat. 978) provides
an election to pay an excise tax by cer-
tain persons involved prior to 1975 in
prohibited transactions within the
meaning of section 503 (b) or (g).

(b) Effect of election. If a valid elec-
tion is made under this section with re-
spect to a particular transaction, any
loss of exemption under section 501(a)
because of a prohibited transaction
within the meaning of section 503 (b) or
(g) shall not apply. Instead, the person
who made the election referred to in
this section shall be subject to the
taxes which would have been imposed
by section 4975 (a) or (b) as though sec-
tion 4975 had imposed a tax in respect
of the transaction. (However, section
4975(f)(1), relating to joint and several
liability, shall not apply to any person
who has not made an election under
this section, and interest for late pay-
ment of tax shall not begin to accrue
until after the date of the election.)
Such an election is irrevocable. How-
ever, the making of the election does
not affect the application of section
6501 for purposes of assessment and col-
lection of tax and section 6511 for pur-
poses of filing a claim for credit or re-
fund with respect to taxpayers and to
taxable years of taxpayers whose tax
liability is or may be affected by rea-
son of the nonapplication of a denial of
exempt status.

(c) Method of election. A person shall
make the election referred to in this
section by filing the form issued for
such purpose by the Internal Revenue
Service, including therein the informa-
tion required by such form and the in-
structions issued with respect thereto,
and by paying the tax which the tax-
payer indicates is due at the time the

26 CFR Ch. | (4-1-02 Edition)

return is filed. To be valid the election
must be made prior to the later of De-
cember 6, 1976, or 120 days after the
date of mnotification referred to in
§1.503(a)-1(b) of this chapter (Income
Tax Regulations), relating to loss of
exemption for certain prohibited trans-
actions. If there has been no notifica-
tion of loss of exemption, the election
may be made at any time. However,
these limitations do not preclude an
agreement between the disqualified
person and the district director to ex-
tend the time within which the elec-
tion is permitted.

(d) Computation of section 4975 excise
tax. To the extent applicable, and sole-
ly for purposes associated with the
payment of a section 4975 excise tax
under the election referred to in this
section, §b53.4941(e)-1 of this chapter
(Foundation Excise Tax Regulations) is
controlling.

(Sec. 2003(c)(1)(B) of the Employee Retire-
ment Income Security Act of 1974 (88 Stat.
978))

[T.D. 7489, 42 FR 27882, June 1, 1977]

§54.4975-15 Other transitional rules.

(a)-(c) [Reserved]

(d) Provision of certain services until
June 30, 1977—(1) In general. Section
2003(c)(2)(D) of the Employee Retire-
ment Income Security Act of 1974 (the
Act) (88 Stat. 979) provides that section
4975 shall not apply to the provision of
services before June 30, 1977, between a
plan and a disqualified person if the
three requirements contained in sec-
tion 2003(c)(2)(D) of the Act are met.
The first requirement is that such serv-
ices must be provided either (in) under
a binding contract in effect on July 1,
1974 (or pursuant to a renewal or modi-
fication of such contract); or (ii) by a
disqualified person who ordinarily and
customarily furnished such services on
June 30, 1974. The second requirement
is that the services be provided on
terms that remain at least as favorable
to the plan as an arm’s-length trans-
action with an unrelated party would
be.

For this purpose, such services are pro-
vided on terms that remain at least as
favorable to the plan as an arms-length
transaction with an unrelated party
would be if, at the time of execution
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