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Product 

Tax rate per pound * for removals during 
the years 

1993 to
1999

2000 and
2001

2002 and
after 

Chewing tobacco ........................................................................................................... 0.12 0.17 0.195

* Prorate tax for fractions of a pound. 

[T.D. ATF–420, 64 FR 71940, Dec. 22, 1999]

§ 40.25a Pipe tobacco and roll-your-
own tobacco tax rates. 

Pipe tobacco and roll-your-own to-
bacco are taxed at the following rates 

under 26 U.S.C. 5701(f) and (g), respec-
tively:

Product 

Tax rate per pound * for removals during 
the years 

1993 to
1999

2000 and
2001

2002 and
after 

Pipe tobacco .................................................................................................................. $0.675 $0.9567 $1.0969
Roll-your-own tobacco ................................................................................................... * No tax 0.9567 1.0969

* Prorate tax for fractions of a pound. 

[T.D. ATF–420, 64 FR 71940, Dec. 22, 1999]

§ 40.26 Persons liable for tax. 

The manufacturer of tobacco prod-
ucts shall be liable for the taxes im-
posed on tobacco products by 26 U.S.C. 
5701: Provided, That when tobacco prod-
ucts are transferred in bond pursuant 
to 26 U.S.C. 5704, to the bonded prem-
ises of another such manufacturer or 
an export warehouse proprietor, the 
transferee shall become liable for the 
tax upon receipt by him of such prod-
ucts and the transferor shall thereupon 
be relieved of his liability for the tax. 
When tobacco products are released in 
bond from customs custody for transfer 
to the bonded premises of a manufac-
turer of tobacco products, the trans-
feree shall become liable for the tax on 
such products upon release from cus-
toms custody. Any person who pos-
sesses tobacco products in violation of 
26 U.S.C. 5751(a)(1) or (2), shall be liable 
for a tax equal to the tax on such prod-
ucts. 

(Sec. 201, Pub. L. 85–859, 72 Stat 1415, as 
amended, 1424, as amended (26 U.S.C. 5703, 
5751)) 

[T.D. 6871, 31 FR 32, Jan. 4, 1966. Redesig-
nated at 40 FR 16835, Apr. 15, 1975, and 
amended by T.D. ATF–48, 44 FR 55854, Sept. 
28, 1979; T.D. ATF–232, 51 FR 28080, Aug. 5, 
1986; T.D. ATF–243, 52 FR 43194, Dec. 1, 1986]

§ 40.27 Assessment. 

Whenever any person required by law 
to pay tax on tobacco products fails to 
pay such tax, the tax shall be 
ascertained and assessed against such 
person, subject to the limitations pre-
scribed in 26 U.S.C. 6501. The tax so as-
sessed shall be in addition to the pen-
alties imposed by law for failure to pay 
such tax when required. Except in 
cases where delay may jeopardize col-
lection of the tax, or where the amount 
is nominal or the result of an evident 
mathematical error, no such assess-
ment shall be made until and after no-
tice has been afforded such person to 
show cause against assessment. The 
person will be allowed 45 days from the 
date of such notice to show cause, in 
writing, against such assessment. 

(Sec. 201, Pub. L. 85–859, 72 Stat. 1415, as 
amended (26 U.S.C. 5703)) 

[T.D. 6871, 31 FR 32, Jan. 4, 1966. Redesig-
nated at 40 FR 16835, Apr. 15, 1975, and 
amended by T.D. ATF–48, 44 FR 55854, Sept. 
28, 1979; T.D. ATF–232, 51 FR 28080, Aug. 5, 
1986; T.D. ATF–243, 52 FR 43194, Dec. 1, 1986]

Subpart Ca—Special 
(Occupational) Taxes

SOURCE: T.D. ATF–271, 53 FR 17560, May 17, 
1988, unless otherwise noted.
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§ 40.31 Liability for special tax. 
(a) Manufacturer of tobacco products. 

Every manufacturer of tobacco prod-
ucts shall pay a special (occupational) 
tax at a rate specified by § 40.32 of the 
part. The tax shall be paid on or before 
the date of commencing the business of 
manufacturing tobacco products, and 
thereafter every year on or before July 
1. On commencing business, the tax 
shall be computed from the first day of 
the month in which liability is in-
curred, through the following June 30. 
Thereafter, the tax shall be computed 
for the entire year (July 1 through 
June 30). 

(b) Transition rule. For purposes of 
paragraph (a) of this section, a propri-
etor engaged in the business of manu-
facturing tobacco products on January 
1, 1988, shall be treated as having com-
menced business on that date. The spe-
cial tax imposed by this transition rule 
shall cover the period January 1, 1988, 
through June 30, 1988, and shall be paid 
on or before April 1, 1988. 

(c) Each place of business taxable. A 
manufacturer of tobacco products in-
curs special tax liability at each place 
of business in which an occupation sub-
ject to special tax is conducted. A place 
of business means the entire office, 
plant or area of the business in any one 
location under the same proprietor-
ship. Passageways, streets, highways, 
rail crossings, waterways, or partitions 
dividing the premises are not sufficient 
separation to require additional special 
tax, if the divisions of the premises are 
otherwise contiguous. 

(26 U.S.C. 5143, 5731)

§ 40.32 Rates of special tax. 
(a) General. Title 26 U.S.C. 5731(a)(1) 

imposes a special tax of $1,000 per year 
on every manufacturer of tobacco prod-
ucts. 

(b) Reduced rate for small proprietors. 
Title 26 U.S.C. 5731(b) provides for a re-
duced rate of $500 per year with respect 
to any manufacturer of tobacco prod-
ucts whose gross receipts (for the most 
recent taxable year ending before the 
first day of the taxable period to which 
the special tax imposed by § 40.31 re-
lates) are less than $500,000. The ‘‘tax-
able year’’ to be used for determining 
gross receipts is the taxpayer’s income 

tax year. All gross receipts of the tax-
payer shall be included, not just the 
gross receipts of the business subject to 
special tax. Proprietors of new busi-
nesses that have not yet begun a tax-
able year, as well as proprietors of ex-
isting businesses that have not yet 
ended a taxable year, who commence a 
new activity subject to special tax, 
qualify for the reduced special (occupa-
tional) tax rate, unless the business is 
a member of a ‘‘controlled group’’; in 
that case, the rules of paragraph (c) of 
this section shall apply. 

(c) Controlled group. All persons treat-
ed as one taxpayer under 26 U.S.C. 
5061(e)(3) shall be treated as one tax-
payer for the purpose of determining 
gross receipts under paragraph (b) of 
this section. ‘‘Controlled group’’ means 
a controlled group of corporations, as 
defined in 26 U.S.C. 1563 and imple-
menting regulations in 26 CFR 1.1563–1 
through 1.1563–4, except that the words 
‘‘at least 80 percent’’ shall be replaced 
by the words ‘‘more than 50 percent’’ in 
each place they appear in subsection 
(a) of 26 U.S.C. 1563, as well as in the 
implementing regulations. Also, the 
rules for a ‘‘controlled group of cor-
porations’’ apply in a similar fashion 
to groups which include partnerships 
and/or sole proprietorships. If one enti-
ty maintains more than 50% control 
over a group consisting of corporations 
and one, or more, partnerships and/or 
sole proprietorships, all of the mem-
bers of the controlled group are one 
taxpayer for the purpose of this sec-
tion. 

(d) Short taxable year. Gross receipts 
for any taxable year of less than 12 
months shall be annualized by multi-
plying the gross receipts for the short 
period by 12 and dividing the result by 
the number of months in the short pe-
riod as required by 26 U.S.C. 448(c)(3). 

(e) Returns and allowances. Gross re-
ceipts for any taxable year shall be re-
duced by returns and allowances made 
during such year under 26 U.S.C. 
448(c)(3). 

(26 U.S.C. 448, 5061, 5731)

§ 40.33 Special tax returns. 
(a) General. Special tax shall be paid 

by return. The prescribed return is 
ATF Form 5630.5, Special Tax Registra-
tion and Return. Special tax returns, 
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