Bureau of Alcohol, Tobacco and Firearms, Treasury

§40.31 Liability for special tax.

(a) Manufacturer of tobacco products.
Every manufacturer of tobacco prod-
ucts shall pay a special (occupational)
tax at a rate specified by §40.32 of the
part. The tax shall be paid on or before
the date of commencing the business of
manufacturing tobacco products, and
thereafter every year on or before July
1. On commencing business, the tax
shall be computed from the first day of
the month in which liability is in-
curred, through the following June 30.
Thereafter, the tax shall be computed
for the entire year (July 1 through
June 30).

(b) Transition rule. For purposes of
paragraph (a) of this section, a propri-
etor engaged in the business of manu-
facturing tobacco products on January
1, 1988, shall be treated as having com-
menced business on that date. The spe-
cial tax imposed by this transition rule
shall cover the period January 1, 1988,
through June 30, 1988, and shall be paid
on or before April 1, 1988.

(c) Each place of business taxable. A
manufacturer of tobacco products in-
curs special tax liability at each place
of business in which an occupation sub-
ject to special tax is conducted. A place
of business means the entire office,
plant or area of the business in any one
location under the same proprietor-
ship. Passageways, streets, highways,
rail crossings, waterways, or partitions
dividing the premises are not sufficient
separation to require additional special
tax, if the divisions of the premises are
otherwise contiguous.

(26 U.S.C. 5143, 5731)

§40.32 Rates of special tax.

(a) General. Title 26 U.S.C. 5731(a)(1)
imposes a special tax of $1,000 per year
on every manufacturer of tobacco prod-
ucts.

(b) Reduced rate for small proprietors.
Title 26 U.S.C. 5731(b) provides for a re-
duced rate of $500 per year with respect
to any manufacturer of tobacco prod-
ucts whose gross receipts (for the most
recent taxable year ending before the
first day of the taxable period to which
the special tax imposed by §40.31 re-
lates) are less than $500,000. The ‘‘tax-
able year’” to be used for determining
gross receipts is the taxpayer’s income
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tax year. All gross receipts of the tax-
payer shall be included, not just the
gross receipts of the business subject to
special tax. Proprietors of new busi-
nesses that have not yet begun a tax-
able year, as well as proprietors of ex-
isting businesses that have not yet
ended a taxable year, who commence a
new activity subject to special tax,
qualify for the reduced special (occupa-
tional) tax rate, unless the business is
a member of a ‘‘controlled group’’; in
that case, the rules of paragraph (c) of
this section shall apply.

(c) Controlled group. All persons treat-
ed as one taxpayer under 26 U.S.C.
5061(e)(3) shall be treated as one tax-
payer for the purpose of determining
gross receipts under paragraph (b) of
this section. ‘“‘Controlled group’ means
a controlled group of corporations, as
defined in 26 U.S.C. 1563 and imple-
menting regulations in 26 CFR 1.1563-1
through 1.1563-4, except that the words
“‘at least 80 percent’ shall be replaced
by the words ‘‘more than 50 percent’ in
each place they appear in subsection
(a) of 26 U.S.C. 1563, as well as in the
implementing regulations. Also, the
rules for a ‘‘controlled group of cor-
porations” apply in a similar fashion
to groups which include partnerships
and/or sole proprietorships. If one enti-
ty maintains more than 50% control
over a group consisting of corporations
and one, or more, partnerships and/or
sole proprietorships, all of the mem-
bers of the controlled group are one
taxpayer for the purpose of this sec-
tion.

(d) Short taxable year. Gross receipts
for any taxable year of less than 12
months shall be annualized by multi-
plying the gross receipts for the short
period by 12 and dividing the result by
the number of months in the short pe-
riod as required by 26 U.S.C. 448(c)(3).

(e) Returns and allowances. Gross re-
ceipts for any taxable year shall be re-
duced by returns and allowances made
during such year under 26 TU.S.C.
448(c)(3).

(26 U.S.C. 448, 5061, 5731)

§40.33 Special tax returns.

(a) General. Special tax shall be paid
by return. The prescribed return is
ATF Form 5630.5, Special Tax Registra-
tion and Return. Special tax returns,
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with payment of tax, shall be filed with
ATF in accordance with instructions
on the form.

(b) Preparation of ATF Form 5630.5. All
of the information called for on Form
5630.5 shall be provided, including:

(1) The true name of the taxpayer.

(2) The trade name(s) (if any) of the
business(es) subject to special tax.

(3) The employer identification num-
ber (see §40.34).

(4) The exact location of the place of
business, by name and number of build-
ing or street, or if these do not exist,
by some description in addition to the
post office address. In the case of one
return for two or more locations, the
address to be shown shall be the tax-
payer’s principal place of business (or
principal office, in the case of a cor-
porate taxpayer).

(6) The class(es) of special tax to
which the taxpayer is subject.

(6) Ownership and control informa-
tion: that is, the name, position, and
residence address of every owner of the
business and of every person having
power to control its management and
policies with respect to the activity
subject to special tax. ‘“‘Owner of the
business’ shall include every partner,
if the taxpayer is a partnership, and
every person owning 10% or more of its
stock, if the taxpayer is a corporation.
However, the ownership and control in-
formation required by this paragraph
need not be stated if the same informa-
tion has been previously provided to
ATF in connection with a permit appli-
cation, and if the information pre-
viously provided is still current.

(c) Multiple locations and/or classes of
tax. A taxpayer subject to special tax
for the same period at more than one
location or for more than one class of
tax shall—

(1) File one special tax return, ATF
Form 5630.5, with payment of tax, to
cover all such locations and classes of
tax; and

(2) Prepare, in duplicate, a list identi-
fied with the taxpayer’s name, address
(as shown on ATF Form 5630.5), em-
ployer identification number, and pe-
riod covered by the return. The list
shall show, by States, the name, ad-
dress, and tax class of each location for
which special tax is being paid. The
original of the list shall be filed with
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ATF in accordance with instructions
on the return, and the copy shall be re-
tained at the taxpayer’s principal place
of business (or principal office, in the
case of a corporate taxpayer) for the
period specified in §40.185.

(d) Signing of ATF Forms 5630.5—()
Ordinary returns. The return of an indi-
vidual proprietor shall be signed by the
individual. The return of a partnership
shall be signed by a general partner.
The return of a corporation shall be
signed by any officer. In each case, the
person signing the return shall des-
ignate his or her capacity as ‘‘indi-
vidual owner,” ‘member of firm,” or,
in the case of a corporation, the title of
the officer.

(2) Fiduciaries. Receivers, trustees,
assignees, executors, administrators,
and other legal representatives who
continue the business of a bankrupt,
insolvent, deceased person, etc., shall
indicate the fiduciary capacity in
which they act.

(3) Agent or attorney in fact. If a re-
turn is signed by an agent or attorney
in fact, the signature shall be preceded
by the name of the principal and fol-
lowed by the title of the agent or attor-
ney in fact. A return signed by a person
as agent will not be accepted unless
there is filed, with the ATF office with
which the return is required to be filed,
a power of attorney authorizing the
agent to perform the act.

(4) Perjury statement. ATF Forms
5630.5 shall contain or be verified by a
written declaration that the return has
been executed under the penalties of
perjury.

(26 U.S.C. 5142, 6061, 6065, 6151, 7011)

§40.34 Employer identification num-
ber.

(a) Requirement. The employer identi-
fication number (defined in 26 CFR
301.7701-12) of the taxpayer who has
been assigned such a number shall be
shown on each special tax return, in-
cluding amended returns, filed under
this subpart. Failure of the taxpayer to
include the employer identification
number may result in the imposition of
the penalty specified in §70.113 of this
chapter.

(b) Application for employer identifica-
tion number. BEach taxpayer who files a
special tax return, who has not already
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