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§ 40.70 Separation of and access to fac-
tory. 

Where the factory consists of a por-
tion of a building, or where portions of 
buildings are part of the factory, the 
factory shall be completely separated 
by walls from adjoining portions of the 
building. Such walls shall be securely 
constructed of substantial materials. 
The regional director (compliance) 
may, wherever he finds that the rev-
enue will not be jeopardized, authorize 
openings and doors in such walls or 
means of separation other than walls if 
such means adequately delineate the 
factory. The factory shall be accessible 
directly from a street, yard, common 
passageway, or other common means of 
entrance. 

(72 Stat. 1421; 26 U.S.C. 5712)

§ 40.71 Factories established prior to 
October 1, 1961. 

Factories established prior to the ef-
fective date of this part, October 1, 
1961, shall not be subject to the provi-
sions of § 40.70 if, in the opinion of the 
regional director (compliance), the ex-
isting premises afford adequate protec-
tion to the revenue. 

(72 Stat. 1421; 26 U.S.C. 5712) 

[T.D. 6871, 31 FR 33, Jan. 4, 1966. Redesig-
nated at 40 FR 16835, Apr. 15, 1975]

§ 40.72 Use of factory premises. 

Unless otherwise authorized by the 
Director as provided in § 40.47, the fac-
tory premises shall be used exclusively 
for the purposes of manufacturing and 
storing tobacco products; storing mate-
rials, equipment, and supplies related 
thereto or used or useful in the conduct 
of the business; and carrying on activi-
ties in connection with the business of 
the manufacturer: Provided, That to-
bacco products manufacturers who 
maintain adequate records in respect 
to the manufacture and storage of 
smoking tobacco that is not subject to 
tax (as well as with respect to tobacco 
products), showing the date and total 
quantity in pounds of the tobacco re-
ceived, shipped or delivered, lost, and 
destroyed, may continue such oper-
ations on the tobacco products factory 

premises, without application for au-
thorization as prescribed in § 40.47. 

[T.D. ATF–232, 51 FR 28080, Aug. 5, 1986; T.D. 
ATF–243, 51 FR 43194, Dec. 1, 1986, as amend-
ed by T.D. ATF–289, 54 FR 48839, Nov. 27, 1989]

§ 40.73 Additional information. 

The regional director (compliance) 
may require such additional informa-
tion as he may deem necessary to de-
termine whether the applicant is enti-
tled to a permit under the provisions of 
this part. The applicant shall, when re-
quired by the regional director (com-
pliance), furnish as a part of his appli-
cation for such permit such additional 
information as may be necessary for 
the regional director (compliance) to 
determine whether the applicant is en-
titled to a permit.

§ 40.74 Investigation of applicant. 

As the regional director (compliance) 
deems necessary he will cause inquiry 
or investigation to be made to verify 
the information furnished in connec-
tion with an application for permit and 
to ascertain whether the applicant is, 
by reason of his business experience, fi-
nancial standing, and trade connec-
tions, likely to maintain operations in 
compliance with 26 U.S.C. chapter 52, 
and regulations thereunder; whether 
such person has disclosed all material 
information required or made any ma-
terial false statement in the applica-
tion for such permit; and whether the 
premises on which it is proposed to es-
tablish the factory are adequate to pro-
tect the revenue. If the regional direc-
tor (compliance) has reason to believe 
that the applicant is not entitled to a 
permit, he shall promptly give the ap-
plicant notice of the contemplated dis-
approval of his application and oppor-
tunity for hearing thereon in accord-
ance with part 71 of this chapter, which 
part (including the provisions relating 
to the recommended decision and to 
appeals) is applicable to such pro-
ceedings. If, after such notice and op-
portunity for hearing, the regional di-
rector (compliance) finds that the ap-
plicant is not entitled to a permit, he 
shall, by order stating the findings on 
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which his decision is based, deny the 
permit. 

(Sec. 201, Pub. L. 85–859, 72 Stat. 1421, as 
amended (26 U.S.C. 5713)) 

[26 FR 8174, Aug. 31, 1961. Redesignated at 40 
FR 16835, Apr. 15, 1975, and amended by T.D. 
ATF–48, 44 FR 55854, Sept. 28, 1979; T.D. ATF–
463, 66 FR 42734, Aug. 15, 2001]

§ 40.75 Issuance of permit. 
If the application for permit, to-

gether with the bond and supporting 
documents, required under this part is 
approved by him, the regional director 
(compliance) shall issue a permit on 
Form 2096 to the applicant as a manu-
facturer of tobacco products. 

(72 Stat. 1421; 26 U.S.C. 5713) 

[T.D. 6871, 31 FR 33, Jan. 4, 1966. Redesig-
nated at 40 FR 16835, Apr. 15, 1975]

§ 40.76 Retention of permit and sup-
porting documents. 

The manufacturer shall retain his 
permit, together with the copy of the 
application and supporting documents 
returned to him with the permit, at the 
same place where the records required 
by this part are kept and they shall be 
made available for inspection by any 
ATF officer upon his request. 

(72 Stat. 1421, 1423; 26 U.S.C. 5712, 5713, 5741)

Subpart F—Changes After Original 
Qualification of Manufacturers

CHANGES IN NAME

§ 40.91 Change in individual name. 
Where there is a change in the name 

of an individual operating as a manu-
facturer, of tobacco products he shall, 
within 30 days of such change, make 
application on Form 2098 for an amend-
ed permit. 

(72 Stat. 1421; 26 U.S.C. 5712)

§ 40.92 Change in trade name. 
Where there is a change in, or an ad-

dition or discontinuance of, a trade 
name used by a manufacturer of to-
bacco products in connection with op-
erations authorized by his permit the 
manufacturer shall, within 30 days of 
such change, addition or discontinu-
ance, make application on Form 2098 
for an amended permit to reflect such 

change. The manufacturer shall also 
furnish a true copy of any new trade 
name certificate or document issued to 
him, or statement in lieu thereof, re-
quired by § 40.65. 

(72 Stat. 1421; 26 U.S.C. 5712) 

[T.D. 6840, 30 FR 9311, July 27, 1965. Redesig-
nated at 40 FR 16835, Apr. 15, 1975]

§ 40.93 Change in corporate name. 

Where there is a change in the name 
of a corporate manufacturer of tobacco 
products, the manufacturer shall, with-
in 30 days of such change, make appli-
cation on Form 2098 for an amended 
permit. The manufacturer shall also 
furnish such documents as may be nec-
essary to establish that the corporate 
name has been changed. 

(72 Stat. 1421; 26 U.S.C. 5712)

CHANGES IN OWNERSHIP AND CONTROL

§ 40.101 Fiduciary successor. 

If an administrator, executor, re-
ceiver, trustee, assignee, or other fidu-
ciary, is to take over the business of a 
manufacturer of tobacco products, as a 
continuing operation, such fiduciary 
shall, before commencing operations, 
make application for permit and file 
bond as required by subpart E, of this 
part, furnish certified copies, in dupli-
cate, of the order of the court, or other 
pertinent documents, showing his ap-
pointment and qualification as such fi-
duciary, and make a commencing in-
ventory, in accordance with the provi-
sions of § 40.201: Provided, That where a 
diagram has been furnished by the 
predecessor, in accordance with the 
provisions of § 40.69, the successor may 
adopt such diagram if it is currently 
complete and accurate. However, where 
a fiduciary intends only to liquidate 
the business, qualification as a manu-
facturer of tobacco products will not be 
required if he promptly files with the 
regional director (compliance) a writ-
ten statement to that effect, in dupli-
cate, together with an extension of 
coverage of the predecessor’s bond, exe-
cuted by the fiduciary and the surety 
on such bond, in accordance with the 
provisions of § 40.137. 

(72 Stat. 1421, 1422; 26 U.S.C. 5711, 5712, 5721)
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